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Islamic Punishments
Shehzad Saleem

For many centuries now, Islamic punishments have remained one of the greatest subjects of debate both inside
and outside the Muslim world. ‘Islamic punishments are barbaric’, ‘Death to the death punishment’, ‘Civilized
societies do not flog, stone to death or amputate hands’ are a few of the typical slogans and comments that echo
and reverberate among the intellectual elite of this Ummah.

Without refuting the fact that Islamic punishments are indeed very severe, two things may perhaps help the
modern mind in understanding the nature and logic of this severity.

The first thing that needs to be kept in mind is that if one reflects on the style and linguistic constructions in
which these punishments are mentioned in the Qur’ān, it is clear that these punishments indicate the most
extreme forms of reproof. They are to be given only if the extent of the crime and the state of the perpetrator of
the crime deserve no leniency. In other words, it is not simply a matter of a court determining the culpability of an
individual in a particular crime or not; it is equally important that contextual information, for instance, factors
which led up to the crime, is taken into account. If this information results in a judge deciding that the crime has
been committed with extenuating circumstances, he has the authority to punish the criminal with lesser
punishments like fining him or having him beaten up. Precisely, on such grounds, in a particular case, the Caliph
‘Umar (rta) refused to amputate the hand of a person who was forced to steal because of hunger simply because
he thought the circumstances were such that the person deserved leniency. It is known that there was a severe
drought during his rule and it was in this drought that the incident had taken place. People think that ‘Umar (rta)
had abrogated the punishment, whereas, ‘Umar (rta) thought that the criminal deserved leniency. In other words,
one can easily conclude that in this particular aspect the Islamic penal code is no different than other penal codes.

The second thing that needs to be taken into consideration is that the purpose of most Islamic punishments is not
merely to punish the criminal, but to make his punishment an act of deterrence for any further instance of the
crime. Everyone would agree that peace and security of a society occupy fundamental importance if it is to develop
and prosper. Societies which are crime ridden and in which people feel insecure obviously soon disintegrate and
eventually have no role in the development of culture and civilization. As such, it is the primary responsibility of a
government to make sure that the life, wealth and honour of its citizen are protected to the utmost. Besides
educating and instructing people so that they have morally sound personalities, it is necessary to severely punish
people who, in spite of being provided with the opportunities of life, exceed limits by abusing the life, wealth and
honour of others. In order to cleanse a society from crime as much as possible, Islam wants to make an example of
people who create nuisance in the society and disrupt its peace and tranquillity. Consequently, the punishments it
prescribes are instrumental in bringing to the greatest degree peace and security to a society.

______________



In recent times, Javed Ahmad Ghamidi (b: 1951) has attempted to derive the principle guidelines that Islam has
given on the subject of Islamic punishments. He has documented these guidelines in the form of the penal law of
Islam. His research has led him to many important conclusions which directly relate to this law and which have
arisen because of some prevailing misconceptions about of Islamic punishments. As such, the research presents a
fresh sight on this issue. Besides highlighting the two above discussed premises, some of his major conclusions are
summarized below:

1. Islam has prescribed punishments in a limited sphere only. It has prescribed punishments for what it considers
to be the five major crimes. They are fasād fi’l-ard (spreading disorder in the society)1, murder, fornication,
accusing someone of fornication and theft. The punishments of all other crimes have been left to state authorities
to legislate.

2. As far as Diyat (blood money) is concerned, though it is an everlasting law which must be obeyed in all times, yet
its quantity, nature and other related affairs have been left upon the customs and traditions of a society.
Consequently, no eternal quantity of Diyat has been fixed by Islam, nor has it instructed Muslims in any manner to
discriminate between a man or a woman, a free man or a slave and a Muslim or a non Muslim in this matter.

3. It is incorrect to conclude that Islam discriminates between married and un-married men or women who are
guilty of fornication. Their punishments are essentially the same. It is only in cases when fornication is
compounded by certain other elements, making the nature of the crime more severe that certain other
punishments are added to the original form of punishment.

4. As far as criminal evidence is concerned, three things must be kept in consideration:

(i) Islam does not discriminate between a man and a woman. In all criminal cases, it is left to the discretion of the
judge whether he accepts someone as a witness or not. If a woman testifies in a clear and definite manner, then
her testimony cannot be turned down simply on the basis that there is not another woman and man to testify
alongside her.

(ii) Islam does not require four eye-witnesses in ordinary cases of fornication nor has it fixed a quantity of
witnesses to prove a crime. Only in two cases has it prescribed a certain quantity. The first of them is regarding
prostitutes. In their case, if four witnesses testify to their ill-ways, then this is enough to punish them. The second
case concerns accusing chaste and morally sound women of fornication – about whom no one can even imagine
that they can commit such a crime. In their case, Islam wants four eye-witnesses to even start the proceedings of a
case. In this regard, the purpose is the protection of reputation of a chaste lady. Even if she has faltered, it should
be kept hidden from the society, unless of course there are four eye witnesses to this crime.

(iii) In all cases of Islamic law a crime legally stands proven not only by the testimony of the witnesses or by the
confession of the criminals themselves but also by any additional or circumstantial evidence. Medical examination,
cameras, postmortem reports, finger prints and other similar aids can also be used in proving a crime.

5. The punishment of apostasy (death penalty) was specifically meant for the Idolaters of Arabia under a specific
law of the Almighty which applies only in the age of His Messengers. According to this law people who advocated
polytheism in spite of being convinced of its falsity were punished by the Almighty Himself through His



Messengers. After the departure of the last of the Messengers this punishment has no bearing whatsoever upon
any person or nation.

6. The death sentence can only be given in two cases as per the Qur’ān: to a person who has killed someone or to
someone who is guilty of spreading lawlessness and disorder in a society. No other person can be punished by
death.

7. The jail punishment was never a part of the Islamic penal code. It is an inhuman punishment and should be done
away with. It should be replaced with other forms of reproof which actually punish the criminal and not his family.

This issue of the journal has been devoted to the research work carried out by Javed Ahmad Ghamidi on Islamic
punishments. For the benefit of the English reader, I have attempted to translate the relevant articles2 on this
issue so that our readers can critically assess the views presented.

1. This term encompasses all mischievous acts of criminals who take the law into their own hands, create in the
society and become a menace to public safety and social order in any sense.

2. These articles appear in his books Mīzān, 1st ed., Dāru’l-Ishrāq, Lahore, 2001 / Burhān, 1st ed., Dānish Sarā,
Lahore, 2000
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The opportunity a man has to exercise his will is one of the greatest favours the Almighty has blessed him with.
However, just as this freedom is a source of honour for him, its misuse is a source of dishonour for him because
from every instance of misuse emanates evil and disorder. This is precisely what the angels had feared when the
Almighty informed them about his intention to create man:

؟ اءَ مَ ُ الدِّ فِك یَسْ َ دُ فِیھَا و ِ ْ یُفْس ن لُ فِیھَا مَ عَ ْ (٣٠:٢)أَتَج

[Allah!] will You create someone who will spread evil in the earth and shed blood? (2:30)

In the history of mankind, the first manifestation of this evil took place through the hands of Cain, the son of
Adam. Consequently, out of this incident arose the need to protect man from the evil of man. It was evident from
the norms of sense and reason vested by the Almighty in human nature that the only way to shield man from such
evil was to reform his environment and educate and urge people; however, once a crime is committed, the
solution is to administer appropriate punishment. What then should be the ways and means adopted for this
reproof and chastisement? Since, in this regard, human intellect could falter and stumble, and history also bears
evidence that it has repeatedly done so, the Almighty Himself revealed His directives about these issues. Through
His Prophets, He gave mankind His Sharī‘ah, in which, besides other decrees, He divinely ordained the punishments
of certain grave crimes concerning life, wealth, honour and the collective system of a society.

These major crimes are1:

1. Muhārabah and Spreading Disorder

2. Murder and Injury

3. Theft

4. Fornication

5. Qadhf (accusing someone of Fornication)



It should remain in consideration at the outset that these punishments can only be administered in an Islamic
State under a properly instituted government. The reason for this condition is that the sūrahs in which these
punishments are mentioned were revealed in Madīnah where an Islamic state had already been established under
the rule of the Prophet (sws). Consequently, a group or person who is not at the helm of affairs of a country has no
right to administer these punishments. In the ‘urf (usage) of the Qur’ān, the words ‘فاجلدوا’ (fajlidū: flog [the
criminal]) and ‘فاقطعوا’ (faqta‘ū: amputate [the hands of the criminal]) of these verses are addressed to the rulers of
the Muslims; no one else can be regarded as their addressees. Abū Bakr Jassās writes in his Ahkāmu’l-Qur’ān:

وقد علم من قرع سمعھ ھذا الخطاب من أھل العلم ان المخاطبین بذلك ھم االئمة دون عامة الناس فكان تقدیره : ولیجلدھما فلیقطع االئمة والحكام ایدیھما 
االئمة و الحكام

Any learned person who comes across these words, immediately understands that the rulers of an Islamic State are
its addressees and not the common Muslims. Consequently, the implied words, for example, are: ‘the rulers should
amputate their hands’, and ‘the rulers should flog them’.2

Similarly, it should also remain clear that these punishments should be administered not only to the Muslim
citizens of an Islamic State, but also to its non-Muslim ones. The way the Qur’ān has mentioned them leaves no
room for differentiating between the two. Consequently, it is a known historical fact that the Prophet (sws) as well
as the Rightly Guided Caliphs gave these punishments to non-Muslims as well. This is part of the public law of
Islam, and no one can be shown any lenience in this regard.

These are the crimes whose punishments have been divinely ordained by the Sharī‘ah. The punishments of the
lesser forms of the crimes mentioned above, and the punishments of other crimes have been left by the Sharī‘ah to
the state with one exception: the death sentence, according to the Qur’ān, can only be given to a person who has
killed someone or to someone who is guilty of spreading disorder in the society. The Almighty has made it amply
clear that except for these two offences neither a person nor an Islamic government has the right to kill a person3.
The Qur’ān says:

ا ً یع ِ م َ َ ج َ النَّاس ا قَتَل أَنَّمَ َ ضِ فَك ْ َر ْ ادٍ فِي األ ْ فَسَ یْرِ نَفْسٍ أَو َ ا بِغ َ نَفْسً ْ قَتَل ن (٣٢:٥)مَ

He who killed a human being without the latter being guilty of killing another or of spreading disorder in the land
should be looked upon as if he had killed all of mankind. (5:32)

In the following paragraphs, I will explain the verses of the Qur’ān that mention these punishments of the
Sharī‘ah.

1. Muhārabah and Spreading Disorder

ینَ  اءُ الَّذِ َ ز ا جَ یإِنَّمَ ْ تُقَطَّعَ أَیْدِ لَّبُوا أَو َ ْ یُص ْ یُقَتَّلُوا أَو ا أَن ادً ضِ فَسَ ْ َر ْ َ فِي األ ن ْ و عَ ْ یَس َ سُولَھُ و َ ر َ َ و َّ َ هللا ارِبُون َ ْ یُح َ لَھُم لِك ضِ ذَ ْ َر ْ ْ األ ن ا مِ ْ ْ یُنفَو فٍ أَو َ ال ْ خِ ن ْ مِ لُھُم جُ ْ أَر َ ْ و ھِم

ٌ عَ  اب ذَ ةِ عَ َ ر خِ ْ ْ فِي اآل لَھُم َ نیَا و يٌ فِي الدُّ ْ ز یمٌ خِ یمٌ ظِ ِ ح َ فُورٌ ر َ غَ َّ َّ هللا وا أَن ُ لَم ْ فَاعْ لَیْھِم وا عَ رُ ْ تَقْدِ ِ أَن ْ قَبْل ن َ تَابُوا مِ ین َّ الَّذِ إِال ( ٤-٥:٣٣)



The punishments of those who wage war against Allah and His Prophet and strive to spread disorder in the land
are to execute them in an exemplary way or to crucify them or to amputate their hands and feet from opposite
sides or to banish them from the land. Such is their disgrace in this world, and in the Hereafter theirs will be an
awful doom save those who repent before you overpower them; you should know that Allah is Oft-Forgiving, Ever
Merciful. (5:33-4)

It is obvious from the style of these verses that the meaning implied by Muhārabah (waging war against Allah
and His Prophet (sws)) and spreading disorder in the land is when an individual or a group of individuals take the
law into their own hands and openly challenge the system of justice which in accordance with the Sharī‘ah is
established in a piece of land. Consequently, under an Islamic government, all those criminals who commit rape,
take to prostitution, become notorious for their ill-ways and vulgarity, become a threat to honourable people
because of their immoral and dissolute practices, sexually disgrace women because of their wealth and social
status, or rise against the government in rebellion, or create a law and order situation for the government by
causing destruction, by becoming a source of terror and intimidation for people, by committing mass murder,
plunder, decoity or robbery, by indulging in hijacking and terrorism and by committing other similar crimes are
criminals of Muhārabah, and spreading such disorder in the society should be severely dealt with.

The following four punishments are specifically prescribed for criminals mentioned in the verses quoted above:

(1) Taqtīl (تقتیل)

(2) Taslīb (تصلیب: Crucifixion)

(3) Amputating limbs from opposite sides

(4) Nafī ( :نفىExile)

Their explanation follows:

Taqtīl (تقتیل)

The words ‘ان یقتّلوا’ (an yuqattalū) are used for it and imply that not only should the criminals of this category be
executed but the execution should be carried out in a manner that serves as a severe warning to others. The
reason is that here the word Taqtīl has been used instead of Qatl. In Arabic, Taqtīl means to execute someone in
such a way that there is severity in the process of killing him. Except for burning a criminal in fire and adopting
other means of punishment prohibited by the Sharī‘ah, an Islamic government, keeping in view this aspect, can
adopt various other ways as well. In the opinion of this writer, the punishment of Rajm (stoning to death) is one
form of Taqtīl. The Prophet (sws) in his own times, in accordance with this directive, administered this punishment
to certain criminals guilty of adultery.

Taslīb (تصلیب: Crucifixion)



This word, like Taqtīl, is also from the ‘تفعیل’ (taf‘īl) category. Consequently, it implies that criminals should be
crucified in an exemplary manner. The cross on which crucifixion takes place is an erected structure upon which a
criminal is nailed through his hands and feet and abandoned till death. This form of punishment, no doubt, is
exemplary but the word Taslīb demands that other means which make it still more exemplary may also be
adopted.

Amputating limbs from opposite sides

It is evident that this form of punishment also serves as a severe warning to others. The purpose of this
punishment is that if the criminal is allowed to live, then he should serve as a reminder and an example before the
society and also remain incapacitated to commit future evil.

Nafi ( :نفىExile)

It is obvious that this punishment of exile is the least intense punishment in this category. The first two
punishments end a criminal’s life. The third punishment though does not end his life, makes him an example in the
society; however, this fourth punishment without harming his body in anyway, only deprives him of his house and
country. The words of the Qur’ān require that in general circumstances this punishment should be carried out in its
true form. However, if in some cases, this is not possible, the directive shall stand fulfilled if the criminal is confined
in a particular area or kept under house arrest.

Since each of the punishments mentioned in the verse is separated from the other by the particle ‘او’ (aw: or), it
is evident that the Qur’ān has given an Islamic government the flexible authority to administer any of these
punishments keeping in view the nature and extent of the crime, the circumstances in which it has been
committed and the consequences which it produces or can produce in a society. The relatively lighter punishment
of Nafī is placed with the two very severe punishments of Taqtīl and Taslīb so that if circumstances are such that
the criminal deserves any leniency, he should be given it. Consequently, in accordance with this verse, the Prophet
(sws), while taking into consideration the circumstances and the nature of crime in his own times, granted
remission to certain criminals guilty of debauchery by exiling them; similarly, while obeying this verse, he stoned to
death certain others who did not deserve any leniency.

The Prophet’s inquiry regarding the marital status of criminals guilty of fornication was also based on the
pretext of whether the criminal deserved any leniency. Our jurists have erroneously inferred from the Prophet’s
inquiry that the marital status of a person was actually the basis of the punishment and on this basis maintain that
the directive of administering a hundred stripes (the punishment of fornication as mentioned in Sūrah Nūr) was
abrogated for married as well as unmarried people who indulged in fornication. Actually, the Prophet (sws) while
deciding the fate of such criminals asked many questions to see whether they deserved any mitigation. The
question of an offender’s marital status was one such question, but our jurists concluded that it was the only
question asked and, hence, made it the basis of the punishment. They, thereby, incorporated in the penal code of
Islam a totally baseless addition, which is against the Qur’ān as well as the norms of sense and reason.

In the words of my mentor Imām Amīn Ahsan Islāhī:

In such circumstances, the fact that the criminal gang has harmed wealth and property is not the only aspect which



should be considered; the objectives of such criminals, the site of their crime, its consequences and circumstances
should also be considered. For example, if the circumstances are such that a war is going on or lawlessness is
rampant, a stern measure is required. Similarly, if the site of crime is a border area or an abode of enemy intrigue
and conspiracy, again an effective action is needed. If the leader of the gang is a very dangerous person, who if
shown any leniency, would endanger the life, wealth and honour of many people, then also a severe step is
required. In short, the real basis of selection between these punishments is not the mere happening of such a
crime, but the collective influence of the crime and welfare of the society.4

Consequently, about certain habitual criminals of fornication, the Prophet (sws) is reported to have said:

الثَّ  َ نَةٍ و نَفْيُ سَ َ ائَةٍ و ِ لْدُ م َ رِ ج ْ ُ بِالْبِك ر ْ ً الْبِك بِیال َّ سَ ُ لَھُن َّ لَ هللا عَ ْ جَ نِّي قَد ذُوا عَ نِّي خُ ذُوا عَ مُ خُ ْ ج الرَّ َ ائَةٍ و ِ لْدُ م َ ُ بِالثَّیِّبِ ج ١٦٩٠رقم : مسلم(یِّب )

Acquire it from me, acquire it from me. The Almighty has revealed the directive about women who habitually
commit fornication about which He had promised to reveal. If such criminals are unmarried or are the
unsophisticated youth, then their punishment is a hundred stripes and exile and if they are widowers or are
married, then their punishment is a hundred stripes and death by stoning. (Muslim: No. 1690)

In this Hadīth, the reference ‘جعل هللا لھن’ (ja‘alallāhu lahunna) is to those women about whom the following
temporary directive had been given in Sūrah Nisā:

ةَ  شَ َ الْفَاحِ تِي یَأْتِین َّ الال َ نْكُ و ِ ةً م َ بَع ْ َّ أَر لَیْھِن ھِدُوا عَ ْ تَش ْ فَاسْ م ائِكُ ْ نِسَ ن مْ مِ  ْ َّ فَإِن فَّاھُن َ تَّى یَتَو َ َّ فِي الْبُیُوتِ ح كُوھُن سِ ْ ھِدُوا فَأَم تُ شَ ْ و ً الْمَ بِیال َّ سَ ُ لَھُن َّ لَ هللا عَ ْ ْ یَج (١٥:٤)أَو

And upon those of your women who commit fornication, call in as witnesses5 four people among yourselves to
testify over them; if they testify [to their ill-ways], confine them to their homes till death overtakes them or God
formulates another way for them. (4:15)

The style and construction of the phrase ‘التى یاتین الفاحشة’ (allātī ya’tīna al-fāhishah: those women who commit
fornication) clearly indicates that prostitutes are being referred to. Since in this case the main offender is the
woman, men are not given any mention6. The Prophet (sws) while deciding the fate of such criminals said that
since they were not merely guilty of fornication but were also guilty of spreading disorder in the society as they
had adopted profligacy as a way of life, those among them who deserved any mitigation should be administered
the punishments of a hundred stripes according to the second verse of Sūrah Nūr because of committing
fornication and exiled according to verse 33 of Sūrah Mā’idah to protect the society from their dissolute practices,
and those among them who did not deserve any leniency, should be stoned to death according to the directive of
Taqtīl of the same verse of Sūrah Mā’idah.

The words ‘unsophisticated’ or ‘unmarried’ and ‘widower’ or ‘married’ of the Hadīth quoted above (Muslim: No.
1690) are meant to explain this very principle. A hundred stripes are mentioned with Rajm (stoning to death)
merely to explain the law. Āhadīth verify that the Prophet (sws) mentioned this punishment of a hundred stripes
with Rajm but never actually administered them. The reason is that adding any other punishment to the
punishment of death is against legal ethics. The punishments of whipping, jailing the offender and exacting a fine
from him are given for two purposes: to make him a means of severe warning for the society and to severely



admonish him for his future life. In the case of death sentence, obviously, there is no need for further admonition.
Hence, if a criminal is to be punished for various crimes and the death penalty is one of the punishments, all the
punishments are stated in the judgement but, in practice, only the death sentence is carried out.

The plurals ‘یسعون’ (yas‘awna: they strive) and ‘یحاربون’ (yuhāribūna: they wage war) mentioned in the verse
point out that if a gang of criminals has committed the crime, the punishment shall not be given to only some of
the criminals but to the gang as a whole. Consequently, if a gang of criminals of this first category is guilty of such
crimes as murder, hijacking, fornication, sabotage and intimidating people, there is no need to investigate exactly
who among the gang actually committed the crime. Every member of the gang shall be held responsible for it and
dealt with accordingly.

The words ‘ذالك لھم خزى فى الدنیا’ (dhālika lahum khizyun fi’l-dunyā: such is their disgrace in this world) used in the
verse indicate that while inflicting punishment upon such criminals no feelings of sympathy should arise. The
Almighty who created them has ordained complete disgrace and humiliation for them, if they commit such crimes.
This is the very purpose of this punishment and should always be taken in consideration. In the words of Imām
Amīn Ahsan Islāhī:

Their humiliation in this world will be a means of severe warning for others and for those who do not respect the
law on the mere grounds that laws deserve respect and as such are useful in maintaining order and discipline in the
society. In present times, the conceptions of sympathy and mercy for crimes and criminals have taken the shape of
a whole philosophy. It is due to their courtesy that though today it seems as if man is developing and progressing in
various fields of life, yet he is creating for himself a Hell on earth. Islam does not encourage such absurd
philosophies. Its law is not based upon fantasies but upon human nature.7

The words ‘إال الذین تابوا من قبل ان تقدروا علیھم’ (illalladhīna tābū min qabli ‘an taqdirū ‘alayhim: save those who
repent before you overpower them) of the verse impose the condition that if such criminals come forward and give
themselves up to the law before the government lays hands on them, then they shall be dealt with as common
criminals. They will not be regarded as criminals of Muhārabah and spreading disorder. To quote Imām Amīn Ahsan
Islāhī:

These special powers should only be used against those rebellious people who insist on their rebellion before the
government is able to seize them and the government had to actually subdue them by force. However, those
criminals who repent and mend their ways before any action by the government shall not be dealt with according
to their former status and shall be dealt with according to the ordinary law about such crimes. If they have usurped
the rights of common citizens, compensation shall be provided to these citizens.

If the stress of the words ‘فاعلموا’ (fa‘lamū: you should know) is understood, it becomes clear that no measure of
retaliation by the government is permitted if the criminals repent and reform themselves before the government
captures them. The Almighty is Merciful and Forgiving; if He forgives a person who repents before he comes in the
grip of the law, why should His servants adopt a different attitude?8

Here, it should remain clear that those who confess simply because they have no means to escape the law are
an entirely different case. In their case, the government, indeed, has the authority to refuse any mitigation, if it



wants to.

2. Murder and Injury

a. Intentional

َ آمَ  ین ُ فِيیَاأَیُّھَا الَّذِ اص َ ْ الْقِص م لَیْكُ َ عَ نُوا كُتِب الْقَتْلَى ُنثَى ْ ُنثَى بِاأل ْ األ َ بْدِ و بْدُ بِالْعَ َ الْع َ رِّ و ُّ بِالْحُ ر نْ الْحُ َ اءٌ فَم َ أَد َ وفِ و رُ ْ ع ءٌ فَاتِّبَاعٌ بِالْمَ ْ ي یھِ شَ ِ ْ أَخ ن َ لَھُ مِ فِي انٍ عُ سَ ْ إِلَیْھِ بِإِح

ةٌ  مَ ْ ح َ ر َ ْ و م بِّكُ َ ْ ر ن ٌ مِ فِیف ْ َ تَخ لِك نْ ذَ َ فَم ٌ أَلِیمٌ  اب ذَ َ فَلَھُ عَ لِك دَ ذَ ْ تَدَى بَع ْ فِياعْ م لَكُ َ و اصِ  َ ْ تَتَّقُونَ الْقِص م لَّكُ َ َلْبَابِ لَع ْ لِي األ ْ یَاةٌ یَاأُو َ ٢)ح :٩-١٧٨)

O you who believe! decreed for you is the Qisās of those among you who are killed such that if the murderer is a
free-man, then this free-man should be killed in his place and if he is a slave, then this slave should be killed in his
place and if the murderer is a woman, then this woman shall be killed in her place. Then for whom there has been
some remission from his brother, [the remission] should be followed according to the Ma‘rūf and Diyat should be
paid with goodness. This is a concession and a mercy from your Lord. After this, whoever exceeds the limits shall
be in a torment afflictive. There is life for you in Qisās O men of insight that you may follow the limits set by Allah.
(2:178-9)

Just as this directive of Qisās has been given to us, it was given to the previous nations of the Prophets. While
referring to the Old Testament, the Qur’ān says:

تَبْنَا كَ َ َ بِالنَّفْسِ و َّ النَّفْس ْ فِیھَا أَن لَیْھِم عَ یْنَ  الْعَ َ َّ و ن السِّ َ ِ و ُذُن ْ َ بِاأل ُذُن ْ األ َ َنفِ و ْ َ بِاأل َنف ْ األ َ ِ و یْن دَّقَ بِھِ فَھُوَ بِالْعَ َ ْ تَص ن َ ٌ فَم اص َ وحَ قِص رُ الْجُ َ ِّ و ن ةٌ لَھُ بِالسِّ َ فَّار ْ كَ م كُ ْ ْ یَح ْ لَم ن مَ َ و

لَ  ْ ُ فَأُو َّ لَ هللا َ ا أَنز َ َ ھُمْ بِم ئِك ونَ  ُ (٤٥:٥)الظَّالِم

And We enjoined for them therein: life for life, eye for eye, nose for nose, ear for ear, tooth for tooth, wound for
wound. Then he who forgoes [retaliation], his remission shall be an atonement for the criminal. And those who do
not judge according to what Allah has revealed, it is they who are the wrongdoers. (5:45)

It is evident from this verse that this directive of Qisās, not only pertains to murder but also relates to wounding
or injuring someone. According to the Qur’ān, all these crimes are heinous but as far as murder is concerned, the
Qur’ān says that murdering a person is like murdering the whole of mankind:

ا ً یع ِ م َ َ ج َ النَّاس ا قَتَل أَنَّمَ َ ضِ فَك ْ َر ْ ادٍ فِي األ ْ فَسَ یْرِ نَفْسٍ أَو َ ا بِغ َ نَفْسً ْ قَتَل ن (٣٢:٥)مَ

He who killed a human being without the latter being guilty of killing another or of spreading disorder in the land
should be looked upon as if he killed all of mankind. (5:32)

Furthermore, the Qur’ān says that a person who commits such a grave offence, particularly against a Muslim,
shall face the eternal punishment of Hell:



دَّ لَ  َ أَع َ نَھُ و َ لَع َ لَیْھِ و ُ عَ َّ َ هللا ب غَضِ َ ا فِیھَا و ً الِد َ ھَنَّمُ خ َ هُ ج ُ اؤ َ ز َ ا فَج دً مِّ َ تَع نًا مُ ِ م ْ ؤ ْ مُ ْ یَقْتُل ن مَ َ او یمً ظِ ابًا عَ ذَ ھُ عَ (٩٣:٤)

And he who intentionally kills a believer, his reward is Hell. He shall abide therein forever, and the wrath and the
curse of God are upon him. He has prepared for him a dreadful doom. (4:93)

Consequently, the duties and responsibilities which this type of murder imposes on us as Muslims can be
summed up in the following words of Imām Amīn Ahsan Islāhī:

Firstly, every occurrence of murder should create a tumult and commotion in the nation. Until and unless Qisās is
taken from the criminal responsible for it, everyone should feel that he no longer has the protection of the law he
formerly had. The law is the protector of all and if it has been violated, a single person has just not been slain, but
the lives of all persons are in danger.

Secondly, to search for the murderer is not just the responsibility of the heirs of the murdered person, but of the
whole nation as it is not that just one life has been taken – rather all the lives have been taken.

Thirdly, if a person finds someone in danger, he should not ignore the situation by thinking that he is interfering in
someone’s affair; rather he should defend and protect him as much as he can, even if he has to endure difficulties;
for a person who defends an aggrieved and oppressed person, in fact, defends humanity of which he himself is a
part.

Fourthly, a person who hides someone’s murder, or bears false evidence in favour of the murderer or stands surety
for him, or gives refuge to him or legally pleads for him, or intentionally excuses him, in fact, does so for the
murder of his own self, his father, his brother, and his son because the murderer of one is the murderer of all.

Fifthly, to help the government or the heirs of the slain person in taking Qisās is like giving a life to the slain person
because, according to the Qur’ān, there is life in Qisās.9

The Islamic law about this type of murder is that the real claimant in it is not the government but the heirs of
the murdered person. The government is only obligated to help them and implement with all force what they
want.

A little deliberation shows that it is this very principle which distinguishes the Islamic Law in this regard from
other systems of law. It not only leaves the criminal’s fate to the people against whom the crime has been
perpetrated in order to appease their spirit of revenge, but also goes a long way in ridding the society of such
crimes. Writes thus Imām Amīn Ahsan Islāhī:

In matters of Qisās, the importance which Islam has given to the will and intention of the heirs of the slain has
many aspects of wisdom in it. Leaving the life of the killer directly at the mercy of the heirs of the murdered person
compensates to some extent the tremendous loss caused. Furthermore, if the heirs of the slain person adopt a soft
attitude at that moment, they do a big favour to the murderer and his family, which produces many useful
results.10



However, this does not at all mean that the heirs of the slain person in their capacity as heirs should exceed the
limits and, for example, slay others besides the slayer in frenzy of revenge or out of prejudice for their status and
superiority demand the execution of a free person in place of a slave or a man in place of a woman, or kill the
criminal by torturing him, or take out their venom on his dead body or adopt those methods of killing which have
been prohibited by the Almighty like burning someone in fire or mutilating his corpse or in cases of injury, when
there is a strong chance that Qisās would inflict more harm on the inflicter than the harm he himself had caused,
they still insist upon limb in place of limb and wound in place of wound.

The Qur’ān says:

ا فَقَدْ  ظْلُومً َ مَ ْ قُتِل ن مَ َ ْ فِي الْقَتْلِ و رِف ْ َ یُس لْطَانًا فَال لِیِّھِ سُ َ لْنَا لِو عَ َ انَ ج اإِنَّھُ كَ ً ور نصُ (٣٣:١٧)مَ

And whoever is killed wrongfully, We have given his heir an authority. So he should not exceed the bounds in
taking a life, for he has been helped [by the law]. (17:33)

It is however apparent that in case the slain person has no heirs or if he has heirs and owing to some reason
they have no interest in his affairs or if their interest resides with the slayer and his accomplices, the claimant shall,
no doubt, be the government and shall have all the authority which the heirs of the slain person have.

The law of Qisās which is mentioned in Sūrahs Baqarah and Mā’idah is based on the following four clauses:

Firstly, Qisās11 is an obligation imposed by the Almighty on an Islamic State. It guarantees survival to a society
and is, in fact, a Divine Law which can only be breached by those who wrong their souls. Consequently, it is the
responsibility of the government to search for the murderer, arrest him and implement the will of the heirs of the
murdered person.

Secondly, complete equality should be observed in taking Qisās. Hence, if the murderer is a slave, only that
particular slave should be executed and if the murderer is a free man, only that particular free man should be
executed. A person’s social status should never create an exception to this rule of equality nor should it be given
any emphasis in this regard.

Thirdly, the heirs of the slain or wounded person have only two options: they can either demand life for life,
limb for limb wound for wound or they can forgive the criminal and accept Diyat from him. The latter case,
according to the Qur’ān is a favour and rebate by the Almighty to the criminal. Consequently, their forgiveness
shall become an atonement (kaffārah) for the criminal and as a result the government shall not lay hands on him at
all.

Fourthly, if the heirs of the slain or wounded person agree to accept Diyat, then this should be given to them
with goodness and goodwill. In the words of Imām Amīn Ahsan Islāhī:

The directive of paying Diyat with goodness has been given because in that period in Arabia Diyat was generally
not given in the form of cash; it was paid in kind or in the form of animals. Therefore, if the payers of Diyat had any
ill-intention in their hearts, they could defraud the receiving party. It is easily possible in case of camels and goats



or dates and other grains to pay Diyat as far as the agreed quantity and weight is concerned, disregarding their
quality and nature. This would amount to ignoring the favour done by the aggrieved party by forgiving the
murderer. Someone whose life had been left at the mercy of a person by the Sharī‘ah had been forgiven by him
and had agreed to accept some wealth instead. This favour should be answered by a favour only, ie, the payment
of Diyat should be done with such magnanimity and munificence that the heirs of the slain person should not feel
that by accepting camels and goats in place of the life of a beloved they had committed a mistake or done
something dishonourable.12

The basic objective of this law, as is mentioned by the Qur’ān, is to protect life. Imām Amīn Ahsan Islāhī explains
this in the following way:

If a murderer is executed because of his crime, it apparently seems as if a second life has been taken, but a little
deliberation shows that this punishment is actually a guarantee of the life of the whole society. If this punishment
is not carried out, the mental disorder in which a person commits this crime is actually transmitted to the society.
The extent of various diseases differ: diseases which result in such heinous crimes as murder, robbery, theft or
fornication are like those diseases in which it is necessary to amputate some limb of the body to save the whole
body. Amputating a limb may seem a callous act, yet a doctor has to be callous. If by showing sympathy to this limb
he does not force himself to this cruelty, he shall have to bear with the patients death.

A society in its collective capacity is like a body. At times, its limbs get infected to the extent that the only option is
to cut them off from the body through an operation. If sympathy is shown by considering it to be the limb of a
patient, there is all the chance that this would fatally affect the whole body.13

b. Unintentional

نَةٍ وَ  ِ م ْ ؤ قَبَةٍ مُ َ یرُ ر رِ ْ طَأً فَتَح نًا خَ ِ م ْ ؤ َ مُ ْ قَتَل ن مَ َ طَأً و َّ خَ نًا إِال ِ م ْ ؤ َ مُ ْ یَقْتُل ٍ أَن ن مِ ْ ؤ ُ َ لِم ان ا كَ مَ َ قُوا و دَّ َّ ْ یَص َّ أَن ةٌ إِلَى أَھْلِھِ إِال لَّمَ سَ یَةٌ مُ ٌ دِ ن مِ ْ ؤ َ مُ ھُو َ ْ و م ٍّ لَكُ دُو ٍ عَ م ْ ْ قَو ن َ مِ ان ْ كَ فَإِن
ةٌ  لَّمَ سَ یَةٌ مُ ِ یثَاقٌ فَد ِ ْ م بَیْنَھُم َ ْ و م ٍ بَیْنَكُ م ْ ْ قَو ن َ مِ ان ْ كَ إِن َ نَةٍ و ِ م ْ ؤ قَبَةٍ مُ َ رِیرُ ر ْ ُ أَھْلِھِ إِلَى فَتَح رِیر ْ تَح َ قَبَةٍ و َ ر یْ  َ ھْر یَامُ شَ ِ ْ فَص د ِ ْ یَج ْ لَم ن َ نَةٍ فَم ِ م ْ ؤ ِ مُ َّ ْ هللا ن بَةً مِ ْ ِ تَو یْن َ تَتَابِع ِ مُ ن

ا كِیمً َ ا ح لِیمً ُ عَ َّ َ هللا ان كَ َ )و ٣-٤:٩٢)

It is unlawful for a believer to kill a believer except if it happens by accident. And he who kills a believer
accidentally must free one Muslim slave and pay Diyat to the heirs of the victim except if they forgive him. If the
victim is a Muslim belonging to a people at enmity with you, the freeing of a Muslim slave is enough. But if the
victim belongs to an ally, Diyat shall also be given to his heirs and a Muslim slave shall also have to be set free. He
who does not have a slave, must fast two consecutive months. This is from Allah a way to repent from this sin: He
is Wise, All-Knowing. (4:92-3)

In Islamic law, according to the Qur’ān, the punishment of unintentionally murdering or wounding in some cases
is Diyat and Atonement (Kaffārah), and in some cases only Atonement (Kaffārah) except if the wounded person or
the heirs of the slain person forgive the criminal. In this case, life for life, wound for wound and limb for limb
cannot be demanded from a person.

This law is based on three clauses:



Firstly, if the murdered person is a Muslim citizen of an Islamic State or if he is not a Muslim but belongs to a
nation with which a treaty has been concluded, it is necessary for the murderer who has not been forgiven to pay
Diyat to atone for his sin and repent before the Almighty and free a Muslim slave as well.

Secondly, if the murdered person is a Muslim and belongs to an enemy country, the murderer is not required to
pay Diyat; in this case, it is enough that he only free a Muslim slave.

Thirdly, in both these cases, if the criminal does not have a slave, he should consecutively fast for two months.

These are the directives as far as unintentional murder14 is concerned. But it is obvious that the directive of
unintentionally injuring someone should also be no different. Hence, in this case also Diyat shall have to be paid
and fasts shall have to be kept considering the amount of Diyat paid. For example, if the Diyat of a certain type of
wound is fixed at one-third of the Diyat of murder, twenty fasts as atonement shall also have to be kept.

An important issue in these directives of intentional and unintentional murder is the amount of Diyat to be
given and its methodology. In verse 92 of Sūrah Nisā quoted above, the words ‘دیة مسلمة الى اھلھ’ (diyatun
mussalamatun ilā ahlihi) are used. The word Diyat in these verses occurs as a common noun, about which we all
know that its meaning is determined by its linguistic and customary usage, and by the context in which it is used.
Nothing other than these are required. Therefore, in this verse Diyat means something which in the general
custom and usage is called ‘Diyat’. And the words ‘دیة مسلمة الى اھلھ’ (diyatun mussalamatun ilā ahlihi) simply mean
that the family of the murdered person should be given what the general custom and linguistic usage term as
‘Diyat’.

In verse 178 of Sūrah Baqarah, where the directive of Diyat in case of intentional murder has been given, the
word ‘معروف’ (ma‘rūf: custom) is used to qualify it:

اءٌ إِلَ  َ أَد َ وفِ و رُ ْ ع ءٌ فَاتِّبَاعٌ بِالْمَ ْ ي یھِ شَ ِ ْ أَخ ن َ لَھُ مِ فِي ْ عُ ن َ انٍ فَم سَ ْ یْھِ بِإِح (١٧٨:٢)

Then for whom there has been some remission from his brother, [the remission] should be followed according to
the Ma‘rūf and Diyat should be paid with goodness. (2:178)

It is evident from the above mentioned verses of Sūrah Nisā and Sūrah Baqarah that in case of intentional as
well as un-intentional murder, the Qur’ān wants Diyat to be paid according to the custom and tradition of the
society. It has not prescribed any specific amount for Diyat nor has it directed the Muslims to discriminate in this
matter between a man or a woman, a slave or a free man and a Muslim or a non-Muslim15. The Prophet (sws) and
his Rightly Guided Caliphs decided all the cases of Diyat according to the customs and traditions of the Arabian
society during their own times. The quantities of Diyat which have been mentioned in our books of Hadīth and Fiqh
are in accordance with this custom and tradition, which itself has its roots in the social conditions and cultural
traditions of the Arabs. However, since then, the wheel of fortune has revolved through fourteen more centuries
and the tide of time has sped past innumerable crests and falls. Social conditions and cultural traditions have
undergone a drastic change. In present times, it is not possible to pay Diyat in the form of camels nor is it a very
wise step to fix the amount of Diyat on this basis. The nature of ‘عاقلة’ (āqilah: community/tribe) has completely
changed and various forms of unintentional murder have come into existence which could never have been



imagined before. We know that the guidance provided by the Qur’ān is for all times and for every society. Hence,
in this regard it has directed us to follow the ‘معروف’ (ma‘rūf: custom) which may change with time. By this
Qur’ānic directive, every society is to obey its customs, and since in our own society no law about Diyat exists
previously, those at the helm of our state can either continue with the above mentioned Arab custom or re-
legislate in this regard; whatever they do, if the society accepts the legislation, it will assume the status of our
ma‘rūf. Also, it is obvious that those in authority in any society can revise and re-structure the laws which are
based on the ma‘rūf, keeping in view the collective good of the masses.

3. Fornication

أْفَةٌ  َ ا ر ْ بِھِمَ م كُ ْ ذ ُ َ تَأْخ ال َ ةٍ و لْدَ َ ائَةَ ج ِ ا م َ نْھُم ِ دٍ م ِ اح َ لِدُوا كُلَّ و ْ انِي فَاج الزَّ َ انِیَةُ و َّ ینَ الز

لِ  َ ذَ م ِّ ر حُ َ رِكٌ و شْ ْ مُ ٍ أَو ان َ َّ ز ھَا إِال َ یَنكِحُ انِیَةُ ال َّ الز َ ةً و رِكَ شْ ْ مُ انِیَةً أَو َ َّ ز َ یَنكِحُ إال انِي ال نِینَ الزَّ ِ م ْ ؤ لَى الْمُ كَ عَ ( ٣-٢٤:٢)

The man and the woman guilty of fornication, flog each of them with a hundred stripes and let not compassion
move you in their case in the enforcement of the law of God, if you truly believe in Allah and the Last Day. And let a
party of the believers witness their punishment. The man guilty of fornication may only marry a woman similarly
guilty or an idolateress and the woman guilty of fornication may only marry such a man or an idolater. The
believers are forbidden such marriages. (24:2-3)

The initial directive of the Qur’ān regarding the punishment of fornication is mentioned in Sūrah Nisā. No
definite punishment is mentioned there; it is only said that that until some directive is revealed about women who
as prostitutes habitually commit fornication, they should be confined to their homes, and the common
perpetrators of this crime should be tortured until they repent and mend their ways. This torture may range from
exhorting and reprimanding, scolding and censuring, humiliating and disgracing the criminal to beating him up for
the purpose of reforming him.

ھِدُوا ْ تَش ْ فَاسْ م ائِكُ ْ نِسَ ن ةَ مِ شَ َ الْفَاحِ تِي یَأْتِین َّ الال َ َّ فِيو كُوھُن سِ ْ ھِدُوا فَأَم ْ شَ ْ فَإِن م نْكُ ِ ةً م َ بَع ْ َّ أَر لَیْھِن ُ عَ َّ لَ هللا عَ ْ ْ یَج ُ أَو ت ْ و َّ الْمَ فَّاھُن َ تَّى یَتَو َ َّ الْبُیُوتِ ح لَھُن  ً بِیال انِ سَ اللَّذَ َ و

مْ  نْكُ ِ ْ یَأْتِیَانِھَا م ا فَإِن َ فَآذُوھُم انَ  َ كَ َّ َّ هللا ا إِن َ نْھُم وا عَ رِضُ ْ ا فَأَع َ لَح أَصْ َ ابًاتَابَا و َّ اتَو یمً ِ ح َ ٤)ر :٦-١٥)

And upon those of your women who commit fornication, call in four people among yourselves to testify over
them16; if they testify [to their ill-ways], confine them to their homes till death overtakes them or God formulates
another way for them. And the man and woman among you who commit fornication, punish them. If they repent
and mend their ways, leave them alone. For God is Ever-Forgiving and Most Merciful. (4:15-6)

This was the punishment of fornication in the Sharī‘ah before a definite directive was revealed in Sūrah Nūr.
Once this was revealed, it repealed the previous directive permanently.

The directives mentioned in these verses can be explained thus:

1. The man or woman who have committed fornication, both shall receive a hundred stripes. According to the
methodology adopted by the Prophet (sws) and the Rightly Guided Caliphs and according to case precedents
reported in our books of Hadīth in this regard:



i) Whether a cane is used to flog a criminal or a lash, in both cases it should neither be very thick and hard nor
very thin and soft.17

ii) The criminal should not be beaten bare-bodied or while tied to a tripod.18

iii) The criminal should not be flogged in a manner that wounds him nor should he be flogged on one part of the
body: the flogging should be made to spread all over the body except for his face and private parts.19

iv) A pregnant woman should be flogged only after she has given birth and the period of puerperal discharge has
passed.20

2. The criminal should be given this punishment publicly to humiliate him in front of the people, and to make
him a lesson for those present. The verse directs the government or the court of justice to not show any lenience in
this regard. This harsh treatment given to the criminal is necessary because the stability of a society relies on the
sanctity of the relationships in a family and on their protection from every type of disorder. Fornication, a little
deliberation shows, makes a society unstable and turns it into a herd of animals. It, therefore, deprives a society of
its well-being and prosperity. Hence, such criminals should be dealt with without showing them any compassion.
The words used by the Qur’ān are: ‘التاخذكم بھما رافة فى دین هللا’ (lā ta’khuzkum bihimā ra’fatun fī dīnillāh: let not
compassion move you in their case in the enforcement of the law of God).

Writes Imām Amīn Ahsan Islāhī in his celebrated commentary of the Qur’ān:

No lenience should be shown in the implementation of this punishment; softness should be shown to neither a
woman nor a man, to neither rich nor poor. The limits set by Allah should be observed without granting any
alleviation or showing partiality, for this is a requirement of belief in Allah and in the Hereafter. The faith in Allah
and in the Hereafter of those who show weakness in this regard cannot be trusted. A noteworthy point in the
statement of this punishment is that the woman is mentioned before the man. One reason for this is that without
a woman’s consent fornication cannot take place; secondly there is a strong possibility that being the weaker sex,
feelings of compassion may arise for her; the Qur’ān, therefore, has mentioned her before the man so that it
becomes evident from the style of the verse that in the Almighty’s eyes no lenience should be shown to either the
woman or the man.21

It is with these sentiments of impartiality in the observance of the limits of Allah that the Prophet (sws) is
reported to have said:

ْ لَقَطَ  قَت َ ر دٍ سَ مَّ َ ح َ مُ ةَ بِنْت مَ َّ فَاطِ ْ أَن ِ لَو َّ ایْمُ هللا َ ھَا و َ ُ یَد ت عْ ( ١٦٨٨رقم : مسلم )

By God! If Fātimah the daughter of Muhammad had committed this theft, I would definitely have cut off her hand.
(Muslim: No. 1688)

3. After this punishment has been carried out, no chaste man or woman should marry men and women who
commit fornication. According to the Qur’ān, such people can only marry among their own sort or among the
idolaters. It does not allow the marriage of a pious woman with a man guilty of committing fornication nor does it



permit a pious man to bring home such a woman in his house. Consequently, every such marriage is not
considered legal in Islam. The words ‘ال ینكح’ (lā yankih: he should not marry) denote prohibition of such marriages,
and to explain this very aspect, the Almighty says: ‘ ك على المؤمنینو حرم ذال ’ (wa hurrima dhālika ‘ala’l-mu’minīn: the
believers are forbidden such marriages).

However, as stated earlier, this directive pertains only to the fornicators (both male and female) who have
become liable to punishment once their crime has been proven. This is what grammatical principles dictate; ie the
words ‘الزانى ال ینكح’ (al-zānī lā yankih: the male fornicator should not marry) and ‘الزانیة ال ینكحھا’ (al-zānīyah lā
yankihuha: the female fornicator should not marry) of the second verse refer to ‘الزانى و الزانیة’ ( al-zāniyah wa al-
zānī: the female fornicator and the male fornicator) mentioned in the previous one.

4. While stating this punishment, adjectives are used to qualify the men and women who commit fornication.
This is similar to the statement in which the punishment for theft is mentioned. It is evident therefore that this
punishment is the utmost punishment, which should be given only when the crime has been committed in its
ultimate form and the criminal does not deserve any lenience as far as the circumstances of the crime are
concerned. Consequently, criminals who are foolish, insane, have been compelled by circumstances, are without
the necessary protection required to abstain from committing a crime, or cannot bear the punishment are all
exempt from this punishment.

About those women whom their masters force to take to prostitution, the Qur’ān says:

یمٌ  ِ ح َ فُورٌ ر َّ غَ اھِھِن َ ر ْ دِ إِك ْ ْ بَع ن َ مِ َّ َّ هللا َّ فَإِن رِھُّن ْ ْ یُك ن مَ َ (٣٣:٢٤)و

But if anyone compels them, Allah will be Forgiving and Merciful to them after their being compelled to it. (24:33)

Similarly, about the slave women who were present in the Prophet’s times, it says that they also cannot be
administered this punishment because of improper upbringing and education and because of lack of family
protection – so much so that if their husbands and masters have done all they can to keep them chaste and in spite
of this they commit the crime, they shall be given only half this punishment ie, fifty stripes instead of hundred. The
Qur’ān says:

فُ  ْ َّ نِص لَیْھِن َ ةٍ فَع شَ َ بِفَاحِ ْ أَتَیْن َّ فَإِن ن صِ ْ ا أُح َ لَىفَإِذ ا عَ ابِ مَ ذَ ْ الْعَ ن نَاتِ مِ صَ ْ ح (٢٥:٤)الْمُ

And then when they are kept chaste and they commit fornication, their punishment is half that of free women.
(4:25)

5. The law of accusing someone of fornication, as explained below also indicates that the Almighty does not like
that a criminal confess to his crime himself or that those who are aware of his crime report this matter to the
authorities. The Prophet (sws) has said:

تَھُ نُقِمْ  َ فْح ْ یُبْدِي لَنَا صَ ن ِ فَإِنَّھُ مَ َّ تْرِ هللا ِ ْ بِس تَتِر ْ یْئًا فَلْیَس اتِ شَ َ هِ الْقَاذُور ِ ْ ھَذ ن َ مِ اب َ ْ أَص ن ِ مَ َّ َ هللا لَیْھِ كِتَاب ١٥٦٢رقم: مؤطا(عَ )



He among you who gets involved in such filth, should hide behind the veil stretched out for him by Allah, but if he
unfolds the veil, we shall implement the law of Allah upon him. (Mu’atta: No. 1562)

Similarly, he once told a person:

 َ ا لَك ً یْر َ َ خ ان َ لَكَ ائِك دَ تَھُ بِرِ ْ تَر ْ سَ ١٥٥٣رقم: مؤطا (لَو )

If you had hidden the crime of this [person], it would have been better for you. (Mu’atta: No. 1553)

4. Qadhf

ْ یَأْتُوا َّ لَم نَاتِ ثُم صَ ْ ح َ الْمُ ون مُ ْ َ یَر ین الَّذِ َ ةِ و َ بَع ْ بِأَر ةً  لْدَ َ َ ج انِین َ ْ ثَم لِدُوھُم ْ اءَ فَاج َ َ شُھَد ال َ تَقْبَلُواو قُونَ  ِ ْ الْفَاس َ ھُم لَئِك ْ أُو َ ا و ً ةً أَبَد ھَادَ ْ شَ َّ لَھُم إِال  َ لِك دِ ذَ ْ ْ بَع ن َ تَابُوا مِ الَّذِین
 َ َّ َّ هللا وا فَإِن ُ لَح ْ أَص َ فُورٌ و غَ یمٌ  ِ ح َ ْ یَكُنْ ر لَم َ ْ و ھُم َ اج َ و ْ َ أَز ون مُ ْ َ یَر ین الَّذِ َ لَھُمْ و اءُ  َ َّ شُھَد ھِمْ أَنفُسُھُمْ إِال دِ َ ةُ أَح ھَادَ فَشَ قِینَ  ادِ ةُ  سَ امِ َ الْخ َ و

 َّ نَةَ أَن ْ ِ لَع َّ لَیْھِ هللا عَ بِینَ  اذِ ْ الْكَ ن َ مِ ان ْ كَ ْ إِن َ أَن اب ذَ نْھَا الْعَ أُ عَ َ ر ْ یَد َ و َ مِ  ان ْ كَ لَیْھَا إِن ِ عَ َّ َ هللا ب َّ غَضَ ةَ أَن سَ امِ َ الْخ َ ْ و ن

قِینَ  ادِ ٢٤)الصَّ :٩-٤)

Those who accuse honourable women and bring not four witnesses as an evidence [for their accusation], inflict
eighty stripes upon them, and never accept their testimony in future. They indeed are transgressors. But those
who repent and mend their ways, Allah is Ever-Forgiving and Most-Merciful. And those who accuse their wives but
have no witnesses except themselves shall swear four times by Allah that they are telling the truth and the fifth
time that the curse of Allah be on them if they are lying. But this shall avert the punishment from the wife if she
swears four times by Allah and says that this person is a liar and the fifth time she says that the curse of Allah be on
her if he is telling the truth. (24:4-9)

This is the directive for Qadhf, ie accusing someone of fornication. Although in these verses only the accusation
of women is mentioned, yet in the Arabic language this style which can be termed as ‘على سبیل التغلیب’ (‘alā sabīl al-
taghlīb: addressing the dominant element) is adopted because normally in a society only women become targets of
such allegations, and the society is also sensitive about them. Consequently, there is no doubt that on the ground
of ‘similarity of basis’ this directive pertains to both men and women and cannot be restricted to women only.

In the above quoted verses, two forms of Qadhf are stated:

Firstly, if a person accuses a chaste and righteous woman or man of fornication.

Secondly, if such an accusation takes place between a husband and wife.

In the first case, the law of Islam is that the accuser shall have to produce four witnesses. Anything less than this
will not prove his accusation. Mere circumstantial evidence or mere medical examination in this case are
absolutely of no importance. If a person is of lewd and loose character, such things have a very important role, but
if he has a morally sound reputation, Islam wants that even if he has faltered, his crime should be concealed and he
should not be disgraced in the society. Consequently, in this case, it wants four eye-witnesses for the testimony to
initiate the hearing, and if the accuser fails to produce them, it regards him as guilty of Qadhf.



According to the Qur’ān, the details of the punishment of Qadhf are:

1. The criminal shall be administered eighty stripes.

2. His testimony shall never be accepted in future in any matter, and as such he shall stand defamed in the
society.

Administering eighty stripes and not considering a person eligible to bear witness are punishments of the
Herein, while in the Hereafter he shall be counted among the transgressors except if he repents and mends his
ways.

In the second case, ie if such an instance takes place between a husband and wife, then according to the Qur’ān,
if there are no witnesses, the matter shall be decided by pledging oaths. In Islamic law, this case is termed as ‘لعان’
(Li‘ān). The husband shall swear four times by Allah that he is truthful in his accusation and the fifth time he shall
swear that the curse of Allah be on him if he is lying. In reply, if the wife does not defend herself in anyway, she
shall be punished for fornication22. If she refutes the allegations, she shall only be acquitted from the punishment
if she swears four times by Allah that the person is lying and the fifth time she says that the wrath of Allah be on
her if he is telling the truth.

The same procedure shall be adopted if the wife accuses the husband.

If such an incident takes place between a husband and wife, they shall no longer remain in wedlock according to
the verse ‘The man guilty of fornication may only marry a woman similarly guilty or an idolateress and the woman
guilty of fornication may only marry such a man or an idolater. The believers are forbidden such marriages’ (24:3),
and it is essential that a court legally separate them.

5. Theft
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The Sharī‘ah ordained by the Almighty regarding punishments has already been elaborated upon by this writer in a
separate discourse1. It is shown in this discourse that the Sharī‘ah has specified the punishments of only five
crimes2. The punishments of all other crimes have been left to the rulers of a state to legislate.

However, in this regard, as far as the prevailing concepts are concerned, four questions may arise:

(1) Has not the Sharī‘ah fixed the punishment of drinking as eighty stripes?

(2) Is death not the punishment for apostasy according to the Sharī‘ah?

(3) Can a state award death penalty in crimes whose punishments have not been ordained by the Sharī‘ah?

(4) Can the jail punishment be given to criminals as far as the crimes mentioned in (3) are concerned?

I now present my viewpoint in detail on these questions:

1. The Punishment of Drinking

The answer to the first question is that the punishment of drinking was fixed at eighty stripes by ‘Umar (rta)
after he in his capacity of a Caliph had consulted the members of his Shūrā. In the time of the Prophet (sws), this
offence was punished by punching and kicking the offender, and by beating him with twisted sheets of cloth or
with twisted pieces of date-palms. The Caliph Abū Bakr (rta) had decreed that this crime be punishable by forty
stripes, and then the Caliph ‘Umar (rta) in his own times increased it to eighty stripes when he saw that people
were not desisting from it. In the words of Ibn Rushd:3

ا على حد الفریةفعمدة الجمھور تشاور عمر والصحابة لما كثر فانھ كما قیل عنھ في زمانھ شرب الخمر واشارة على علیھ بان یجعل الحد ثمانین قیاسً



رضى هللا عنھ إذا شرب سكر وإذا سكر ھذى وإذا ھذى افتري 

The general opinion in this regard is based on the consultation of ‘Umar (rta) with the members of his Shūrā. The
session of this Shūrā took place during his period when people started indulging in this habit more frequently. ‘Alī
(rta) opined that, by analogy with the punishment of Qadhf, its punishment should also be fixed at eighty stripes. It
is said that while presenting his arguments, he had remarked: ‘When he [– the criminal –] drinks, he will get
intoxicated and once he gets intoxicated, he will utter nonsense; and once he starts uttering nonsense, he will
falsely accuse other people’.

It is evident from this, that the punishment of drinking is not part of the Sharī‘ah. It is only the prerogative of the
Prophet (sws) to regard anything as part of the Sharī‘ah, and if he has done so in a particular case, Abū Bakr (rta) or
‘Umar (rta) can in no way alter it. Had this punishment been part of the Sharī‘ah, Abū Bakr (rta) would never have
replaced it with forty stripes, nor would ‘Umar (rta) have increased it to eighty stripes. It is clear that if the Prophet
(sws) punished such criminals by beating them, he did so not in the capacity of a law-giver but in the capacity of a
Muslim ruler. His successors punished such criminals by whipping them with forty and eighty stripes respectively in
their capacity as rulers. Consequently, it can be safely said that the punishment of drinking is not a Hadd 4; it is a
Ta‘zīr5, which the parliament of an Islamic State can adopt and if needed legislate afresh in this regard.

2. The Punishment of Apostasy

The answer to the second question is that the punishment of apostasy has arisen by misunderstanding a
Hadīth. This Hadīth has been narrated by Ibn Abbās in the following way:

ینَھُ فَاقْتُلُوهُ  َ دِ ْ بَدَّل ن رقم: بخاري(مَ ٣٠١٧)

Execute the person who changes his faith. (Bukhārī: No. 3017)

Our jurists regard this verdict to have a general application for all times upon every Muslim who renounces his
faith from the times of the Prophet (sws) to the Day of Judgement. In their opinion, this Hadīth warrants the death
penalty for every Muslim who, out of his own free will, becomes a disbeliever. In this matter, the only point in
which there is a disagreement among the jurists is whether an apostate should be granted time for repentance
before executing him, and if so what should be the extent of this period. The Hanafite jurists however, exempt
women from this punishment. Apart from them, there is a general consensus among the jurists that every
apostate, man or woman, should be punished by death.

In the opinion of this writer, this view of our jurists is not correct. The verdict pronounced in this Hadīth has a
specific application and not a general one: It is only confined to the people towards whom the Prophet (sws) had
been directly assigned. The Qur’ān uses the words Mushrikīn and Ummiyyīn for these people.

I now elaborate upon this view.



In this world, we are well aware of the fact that life has been endowed to us not because it is our right but
because it is a trial and a test for us. Death puts an end to it whenever the duration of this test is over, as deemed
by the Almighty. Commonly, He fixes the length of this period on the basis of His knowledge and wisdom. However,
in case of the direct and foremost addressees of a Rasūl (Messenger of Allah), once the truth is unveiled to them in
its ultimate form after which they have no excuse but stubbornness and enmity to deny it, they lose their right to
live. The Almighty had blessed them with life to try and test them, and since after ‘اتمام الحجة’ (Itmāmu’l-Hujjah6)
this trial becomes totally complete, therefore the law of the Almighty in this regard is that generally such people
are not given any further right to live and the death sentence is imposed upon them.

This punishment is enforced upon the direct addressees of a Rasūl in one of the two ways depending upon the
situation which arises. In the first case, after accomplishing ‘اتمام الحجة’ (Itmāmu’l-Hujjah) upon his nation, a Rasūl
and his Companions (rta) not being able to achieve political ascendancy in their territory migrate from their people.
In this case, Divine punishment descends upon their nation in the form of raging storms, cyclones and other
calamities, which completely destroy them. The tribes of Ād and Thamūd and the people of Noah (sws) and Lot
(sws) besides many other nations met with this dreadful fate, as is mentioned in the Qur’ān. In the second case, a
Rasūl and his companions are able to acquire political ascendancy in a land where after accomplishing ‘اتمام الحجة’
(Itmāmu’l-Hujjah) upon their people they migrate. In this case, a Rasūl and his Companions subdue their nation by
force, and execute them if they do not accept faith. It was this situation which had arisen in the case of the Rasūl
Muhammad (sws). On account of this, the Almighty bade him to declare that those people among the Ummiyyīn
who had not accepted faith until the day of Hajj al-Akbar (9th Hijra) should be given a final extension by a
proclamation made in the field of ‘Arafāt on that day. According to the proclamation, this final extension would
end with the last day of the month of Muharram, during which they had to accept faith, or face execution at the
end of that period. The Qur’ān says:

ُ الْحُ  ھُر ْ َش ْ َ األ لَخ ا انسَ َ ْ تَ فَإِذ دٍ فَإِن صَ ْ ر لَّ مَ ْ كُ دُوا لَھُم اقْعُ َ ْ و وھُم رُ صُ ْ اح َ ْ و ذُوھُم خُ َ ْ و وھُم ُ تُم ْ د َ ج َ ُ و یْث َ َ ح رِكِین شْ مُ فَاقْتُلُوا الْمُ لُّوا رُ َ اةَ فَخ كَ ا الزَّ ْ آتَو َ ةَ و َ ال وا الصَّ أَقَامُ َ ابُوا و

یمٌ  ِ ح َ فُورٌ ر َ غَ َّ َّ هللا ْ إِن بِیلَھُم (٥:٩)سَ

When the forbidden months are over, slay the Idolaters wherever you find them. Seize them, besiege them and
every where lie in ambush for them. But if they repent from their ill beliefs and establish the prayer and pay Zakāh,
then spare their lives. God is Most-Forgiving and Ever-Merciful. (9:5)

A Hadīth illustrates this law in the following manner:

یُقِیمُ  َ ِ و َّ سُولُ هللا ا رَ دً مَّ َ ح َّ مُ أَن َ ُ و َّ َّ هللا َ إِلَھَ إِال ْ ال وا أَن ھَدُ ْ تَّى یَش َ َ ح َ النَّاس ْ أُقَاتِل ُ أَن ت ْ ر ِ لِ أُم لُوا ذَ َ ا فَع َ اةَ فَإِذ كَ تُوا الزَّ ْ یُؤ َ ةَ و َ ال َّ وا الصَّ ْ إِال الَھُم َ و ْ أَم َ ْ و ھُم اءَ مَ نِّي دِ ِ وا م مُ كَ عَصَ
 ِ َّ لَى هللا ْ عَ ابُھُم سَ حِ َ ِ و م َ ال سْ ِ ْ قِّ اإل َ )بِح 22رقم : مسلم )

I have been directed to wage war against these people until they testify to the oneness of God and to the
prophethood of Muhammad, establish the prayer and pay Zakāh. If they accept these terms, their lives will be
spared except if they commit some other violation that entails their execution by Islamic law and [in the Hereafter]
their account rests with God. (Muslim: No. 22)

This law, as has been stated before, is specifically meant for the Ummiyyīn or the people towards whom
Muhammad (sws) had been directly assigned. Apart from them, it has no bearing upon any other person or nation.



So much so, that even the people of the Book who were present in his times were exempted from this law by the
Qur’ān. Consequently, where the death penalty for the Ummiyyīn is mentioned in the Qur’ān, adjacent to it has
also been stated in unequivocal terms that the people of the Book shall be spared and granted citizenship if they
pay Jizyah. The Qur’ān says:

طُ  ْ تَّى یُع َ َ ح َ أُوتُوا الْكِتَاب ین ْ الَّذِ ن قِّ مِ َ الْحَ ین َ دِ ینُون ِ َ یَد ٍ ال ْ یَد ن یَةَ عَ ْ ز وا الْجِ

ونَ  رُ اغِ ْ صَ ھُم َ (٢٩:٩)و

Fight against those among the people of the Book who believe not in God nor in the Last Day, and who do not
forbid what God and His Prophet have forbidden and do not accept the religion of truth as their own religion, until
they pay Jizyah out of subjugation and lead a life of submission. (9:29)

The foregoing discussion, outlines a law of the Almighty. There is a natural corollary to this Divine law as
obvious as the law itself. As stated earlier, the death penalty had been imposed upon the Ummiyyīn if they did not
accept faith after a certain period. Hence, it follows that if a person among the Ummiyyīn after accepting faith
reverted to his original state of disbelief, he had to face the same penalty. Indeed, it is this reversion about which
the Prophet (sws) is reported to have said: ‘Execute the person who changes his faith’.

The relative pronoun ‘who’ in the above quoted Hadīth qualifies the Ummiyyīn just as the words ‘the people’
(Al-nās) in the Hadīth quoted earlier are specifically meant for the Ummiyyīn. When the basis of this law as
narrated in these Āhadīth has been specified in the Qur’ān, then quite naturally this specification should also be
sustained in the corollary of the law. Our jurists have committed the cardinal mistake of not relating the relative
pronoun ‘who’ in the Hadīth ‘Execute the person who changes his faith’ with its basis in the Qur’ān as they have
done in the case of ‘the people’ (Al-nās) of the Hadīth quoted above. Instead of interpreting the Hadīth in the light
of the relationship between the Qur’ān and Hadīth, they have interpreted it in the absolute sense, totally against
the context of the Qur’ān. Consequently, in their opinion the verdict pronounced in the Hadīth has a general and
an unconditional application. They have thereby incorporated in the Islamic Penal Code a punishment which has no
basis in the Sharī‘ah.

3. The Capital Punishment

The answer to the third question is that the death sentence can only be given to a person who has killed
someone or to someone who is guilty of spreading disorder in a society. No other person can be punished by
death. The Qur’ān says:

ا ً یع ِ م َ َ ج َ النَّاس ا قَتَل أَنَّمَ َ ضِ فَك ْ َر ْ ادٍ فِي األ ْ فَسَ یْرِ نَفْسٍ أَو َ ا بِغ َ نَفْسً ْ قَتَل ن (٣٢:٥)مَ

He who killed a human being without the latter being guilty of killing another or of spreading disorder in the land
should be looked upon as if he had killed all of mankind. (5:32)

This is the verdict of the Qur’ān. Hence, except for these two offences, neither a person7 nor an Islamic



government has any right to administer the death sentence to a person.

4. The Jail Punishment

The answer to the fourth question is that the jail punishment is not merely a punishment, it is in fact a barbarity
that man has invented for himself. It is therefore not expected from an Islamic government to include it in its penal
code. No doubt, dark cells, underground dungeons and castle turrets have always existed in the known history of
mankind. The Prophet Joseph’s tale of imprisonment has been narrated both in the Qur’ān and in the Bible. The
historian’s pen also bears witness to the tragic deaths of two great scholars of Islam, Imām Abū Hanīfah (d:767 AD)
and Imām Ibn Taymiyyah (d:1327 AD), both of whom died in captivity. But it must be borne in mind, that before
the eighteenth century jails were only used as temporary lock ups. Criminals were usually detained in them during
the course of their inquiry and investigation, or when they awaited the infliction of punishments like whipping,
execution and other similar sentences. The concept of confining an offender behind bars for two, four or ten years
as a penalty for a crime, has originated and gained acceptance only in the past three centuries. It is now a fairly
common practice to punish most criminals in this manner.

Although various institutions akin to the prison existed in Europe in the fourteenth century like the Delle Stinche
in Florence, it is generally believed that ‘The Walnut Street Jail’ set up in Philadelphia in 1790 was the first modern
prison. Its antecedents are to be found in the reformitories and houses of correction established in London (1557),
Amsterdam (1596), Rome (1704) and in Ghent (1773), an old city of Belgium. Subsequently, as the Western
civilization acquired ascendancy, prisons were established all over the world. Within the precincts of these
inhuman institutions, man is made to starve the personality within him for months and years; while his offspring,
unaware about the concepts of crime and punishment, spend their childhood helplessly watching him bear the
agony of life.

The whipping sentence is over in a while, hands are cut once and for all, crucifixion ends a criminal’s life after an
extreme physical torture, and execution severs irrevocably every string of his relation with this world; but it is this
punishment in which the inner personality of a person is continually tormented. Some of his daily routines, in
which everyone has an unconditional freedom, become totally dependent on others. He sleeps and awakes upon
the will of others. He sits and stands at the direction of others. His eating and drinking habits are governed by
others, and even in a matter as personal as relieving one’s self, he has to seek permission from others. He is made
to beg for a glass of water, a loaf of bread and even a puff of a cigarette, and on many occasions he is made to lose
his self-respect to obtain them. He is deprived from the love and affection of his parents, wife and children, and is
made to suppress some of his desires upon which the Almighty has posed no restriction even in the holy month of
Ramadān, during which restraint and control are the keywords. In short, he faces a Hell on earth, in which he
neither lives nor perishes.

Also, it is not the criminal alone who has to endure this punishment. His entire family is made to suffer with him
as well. The most affected among them is his wife. The extent of moral, psychological, social and economic
problems she has to bear if her husband is jailed for nine or ten years can only be estimated by the faithful wives
who themselves have undergone this traumatic experience. The children also suffer an ordeal no less. Everyone
knows how adversely they are affected psychologically, when they observe their father being tortured and



tormented for years and years. Whipping, cutting off hands, crucifixion and execution all are punishments which
either mete out extreme physical suffering for a while or decide the fate of a criminal once and for all. But in case
of imprisonment, every time the children visit their father confined in the clutches of a murky cell, intense
sentiments build up and strengthen in their minds, after which how can they be expected to have poised and
balanced personalities. They can rightly question the society about the ethical grounds on which they were
deprived of paternal care and affection when the Almighty had blessed them with it.

Consider also, that every society wishes that after being punished and chastised, a criminal should mend his
ways and correct himself. It is quite evident that the most effective way to achieve this purpose is to keep him in
healthy company and in conducive environments. Oddly enough, through this punishment he is kept isolated from
people who might have a good influence upon him. His family, clan and even the society are in no way given the
opportunity to reform and rehabilitate him. He is put away for years in the company of criminals in such a manner
that even if he desires to reform himself, he is not given any chance to do so. Quite expectedly, during the period
of confinement, his association with other criminals becomes a perfect source for stimulating his evil instincts. His
criminal tendencies develop further, as he begins to view everything on their basis. This companionship also
provides him with an almost unlimited opportunity of discussing, planning and perfecting the art of breaching the
law. He gets to know rare techniques and unique methods to hoodwink the law through the courtesy of an
underworld especially provided to bestow him with some ingenious skills. An omnipresent mafia is a source of
perpetual inspiration for him to emulate the records set by the masterminds of the trade. With such a set up what
good a society expects from such a highly qualified law breaker once he is injected back in the society, is something
quite beyond imagination.

It should also be kept in mind that after flogging a criminal, amputating his hands and inflicting other similar
punishments upon him, we have no means to know when he decides to change his ill-ways – an event that might
occur anytime during his life. Common sense demands that if a criminal intends to correct himself he should be
readily provided with the opportunities to change himself and to lead a life of a responsible citizen. But of all the
punishments, it is this punishment in which the law fixes for him the time when he should actually change, even
though it has no means of ascertaining it.

Owing to all these evils and ill-effects, the Islamic Penal Code though understandably contains a provision for
house arresting a criminal or exiling him with his family if needed, it does not sanction in any way the confining of a
criminal in a prison.

1. The Penal Law of Islam’ translated in the preceding pages (Translator).



2. ie, Muhārabah, Murder, Fornication, Theft and Qadhf.

3. Ibn Rushd, Bidāyatu’l-Mujtahid, 1st ed., vol. 2, (Beirut: Dāru’l-Fikr), p. 332

4. Punishments ordained by Allah.

5. Punishments legislated by the rulers of an Islamic State.

6.The unveiling of truth to the extent that they have no excuse but stubbornness and enmity to deny it.

7. A person living in the system of a state becomes authorized for this only in his own defence or in someone else’s
defence.
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What is Diyat?

Islamic Punishments
Javed Ahmad Ghamidi

(Tr. by:Shehzad Saleem)

The law of Diyat mentioned in the Qur’ān in connection with the directives of Qisās has generated the following
questions in present times:

(1) Has the Sharī‘ah fixed the amount quantity of Diyat, and in accordance with this, is the Diyat of a woman half
that of a man?

(2) What is the nature of Diyat? Is it a financial compensation for the loss suffered by the heirs of the slain or by
the wounded person himself, or is it the price of life or a limb, or something besides these two?

As an answer to the first question, consider the following verses of the Qur’ān:

انَ  ا كَ مَ َ ْ قَتَلَ و ن مَ َ طَأً و َّ خَ نًا إِال ِ م ْ ؤ َ مُ ْ یَقْتُل ٍ أَن ن مِ ْ ؤ ُ نًالِم ِ م ْ ؤ مُ قَبَةٍ  َ رِیرُ ر ْ طَأً فَتَح نَةٍ خَ ِ م ْ ؤ یَةٌ مُ دِ َ ةٌ و لَّمَ سَ مُ إِلَى َّ أَھْلِھِ  ْ أَ إِال قُوا ن دَّ َّ ْ یَص مٍ فَإِن ْ ْ قَو ن َ مِ ان كَ  ٍّ دُو ْ عَ م لَكُ
انَ  ْ كَ إِن َ نَةٍ و ِ م ْ ؤ قَبَةٍ مُ َ ُ ر رِیر ْ ٌ فَتَح ن مِ ْ ؤ َ مُ ھُو َ نْ و ةٌ إِلَىمِ لَّمَ سَ یَةٌ مُ ِ یثَاقٌ فَد ِ ْ م بَیْنَھُم َ ْ و م ٍ بَیْنَكُ م ْ أَھْلِھِ قَو دْ فَصِ  ِ ْ یَج ْ لَم ن َ نَةٍ فَم ِ م ْ ؤ قَبَةٍ مُ َ ُ ر رِیر ْ تَح َ یَامُ و یْنِ  َ ھْر بَةً شَ ْ ِ تَو یْن َ تَتَابِع مُ

ا لِیمً ُ عَ َّ َ هللا ان كَ َ ِ و َّ ْ هللا ن امِ كِیمً َ ٤)ح :٣-٩٢)

It is unlawful for a believer to kill a believer except if it happens by accident. And he who kills a believer
accidentally must free one Muslim slave and pay Diyat to the heirs of the victim except if they forgive him. If the
victim be a Muslim belonging to a people at enmity with you, the freeing of a Muslim slave is enough. But if the
victim belongs to an ally, Diyat shall also be given to his heirs and a Muslim slave shall also have to be set free. He
who does not have a slave, must fast two consecutive months. This is from Allah a way to repent from this sin: He
is Wise, all-Knowing. (4:92-3)

The actual words of the verse are ‘دیة مسلمة الى اھلھ’ (diyatun mussalamatun ilā ahlihi: paying Diyat to his heirs)
Their most appropriate grammatical analysis in the opinion of this writer is to regard them as the inchoative
(mubtadā) of a suppressed enunciative (khabr) ie, ‘فعلیھ تحریر رقبة مؤمنة و دیة مسلمة’ (fa ‘alayhi tahrīru raqabatin
mu’minatin wa diyatun musallamah: It is incumbent upon him to pay Diyat to his heirs). The word Diyat in these
verses occurs as a common noun, about which we all know that its meaning is determined by the context in which
it is used and by its linguistic and customary usage. For example, consider the Qur’ānic verse: ‘ ان هللا یا مركم ان تذبحوا
’بقرة‘ 1. The word(Innallāha ya’murukum an tadhbahū baqarah: Verily, God ordains you to sacrifice a cow) ’بقرة
(baqarah: cow) is a common noun. Therefore, it is absolutely certain that the Jews were directed to sacrifice an
animal whose name in the linguistic and customary usage of the Arabs was ‘بقرة’ (baqarah). If they had sacrificed



any cow, they would have, no doubt, fulfilled this Divine Directive. On the other hand, let us have a look at the
phrase: ‘اقیموا الصالة’ (aqīmu al-salāh: establish al-salāh). The word ‘الصالة’ (al-salāh) occurs in this verse as a proper
noun. In technical parlance, it is termed as ‘مجمل مفتقر الى البیان’ (mujmalun muftaqirun ila’l-bayān: a compact
statement which needs an explanation), and if one is unable to ascertain its connotation from linguistic and
customary usage, it is necessary to turn to the Law Giver for an explanation of the meaning it implies. However,
had it been mentioned in the Qur’ān as a common noun, the implied meaning would have been evident. We would
have clearly understood that we are being directed to establish something which was traditionally denoted in pre-
Islamic Arabic language by the word ‘صالة’ (Salāh). In other words, if someone obligates us about something and
mentions the obligated thing as a common noun, it simply means that he has directed us to obey the ‘معروف’
(ma‘rūf : the general custom and tradition) in this regard. Also, since a common noun denotes generality, every
meaning associated with it shall be considered as implied, without any specification, lest something within the
context poses a hindrance. Therefore, in the above verse Diyat means something which in the general custom and
usage is called ‘Diyat’. And the Arabic words ‘دیة مسلمة الى اھلھ’ (diyatun mussalamatun ilā ahlihi: paying Diyat to his
heirs) simply mean that the family of the murdered person should be given what the general custom and tradition
terms as ‘Diyat’.

In verse 178 of Sūrah Baqarah, where the directive of Diyat in case of intentional murder has been given, it has
been qualified by the word ‘معروف’ (ma‘rūf: the general custom):

انٍ  سَ ْ اءٌ إِلَیْھِ بِإِح َ أَد َ وفِ و رُ ْ ع ءٌ فَاتِّبَاعٌ بِالْمَ ْ ي یھِ شَ ِ ْ أَخ ن َ لَھُ مِ فِي ْ عُ ن َ (١٧٨:٢)فَم

Then for whom there has been some remission from his brother, [the remission] should be followed according to
the Ma‘rūf and Diyat should be paid with goodness. (2:178)

It is evident from the above mentioned verses of Sūrah Nisā and Sūrah Baqarah that in case of intentional as well
as un-intentional murder, Diyat should be paid according to the custom and tradition of the society. In his own
period, the Prophet (sws) obeyed this Qur’ānic injunction by following the prevailing ‘معروف’ (ma‘rūf: the general
custom) of the Arab Society. Whatever has been stated in the Āhadīth is just an explanation of this ‘معروف’ (ma‘rūf)
during that period. It should be clear that no directive of the Prophet (sws) obligates Muslims to follow it.

An important question that needs considerable explanation concerns the actual Arab custom about Diyat. A
study of pre-Islamic Arabic poetry and the recorded account of battles between various Arab tribes shows that the
Diyat of every person whose blood relation with his tribe was ‘صریح’ (sarīh: definite), was fixed at ten camels. The
Diyat of an ally or a maid was half of the ‘صریح’ (sarīh) and the Diyat of a woman was also half that of a man. The
author of Aghānī while describing the events of a battle between the tribes of Aws and Khazraj writes:

ا من اإلبل ودیة الصریح عشرا وكانت دیة المولى فیھم وھو الحلیف خمسً

And in their custom, the Diyat of a ‘مولى’ (mawlā: an ally) was five camels and that of a ‘صریح’ (sarīh: a person
whose blood relation with some tribe is definite) was fixed at ten camels.2

According to Dr. Jawwād ‘Alī:



واما إذا كان القتیل ھجینا فتكون دیتھ نصف دیة الصریح وتكون دیة المرأة نصف دیة الرجل

If the slain person was a maid’s son, his Diyat was half that of a sarīh and the Diyat of a woman was half that of a
man.3

Some tribes because of their high social status accepted twice the actual amount of Diyat, while some paid
twice the actual amount as a favour and blessing upon the other tribe. Dr Jawwād ‘Alī writes:

اریف وھم قوم الحارث بن عبد هللا بن بكر بن یشكر كانوا یأخذون للمقتول منھم دیتین ویعطون غیرھم دیة واحدة إذا وجبت علیھم وكان روى إن الغط
نوا لبنى عامر بن بكر بن یشكروھم من الغطاریف أیضا وقد عرف عامر المذكور بالغطریف دیتان ولسائر قومھ دیة وورد إن بنى األسود بن رزن كا

في الجاھلیة دیتین دیتینیودون

It is said that Ghatārīf or the people of the tribe Haris Ibn ‘Abdullāh Ibn Bakr Ibn Yashkur used to accept two Diyats
for their slain, and if it became obligatory for them to pay Diyat, they used to pay a single Diyat. Likewise, for Banī
‘Āmir Ibn Bakr Ibn Yashkur, whose ancestor ‘Āmir was, in fact, called Ghatrīf, two Diyats were fixed, while for the
rest of the nation it was single. Similarly, according to most traditions, the tribe of Banī Aswad Ibn Razan in pre-
Islamic times used to pay double Diyat to others.4

He goes on to say:

ولم یكن ھذا التحدید عن ضعف وانما ھو رغبة منھم في االفضال على ذوى القتیل 

This regularity in paying two Diyats was not because of some weakness but as a favour to the family of the slain.5

The Diyat of kings, called the Diyatu’l-Mulūk, was fixed at a thousand camels. Qarād Ibn Hansh al-Sāridī while
eulogizing Banī Fazārah says:

ونحن رھنا القوس ثمت فودیت

بألف على ظھرا الفزارى اقرعا

Wa nahnu rahana’l-qawsa thummut fūdiyat

Bi alfin ‘alā zahri’l-fazāriyyi aqra‘ā

(And we pledged a bow, and from the wealth of Fazārīyyi a thousand camels were given as remittance for this.)

بعشر مئین للملوك سعى بھا

لیوفي سیار بن عمرو فاسرعا

Bi‘ashri mi’īna li’l-mulūki sa‘ā bihā



Liyūfiya Sayyār ubnu ‘Amrin fa asra‘ā

(Ten hundred camels which is the Diyat of kings. Sayyār Ibn ‘Amr strove to carry out this promise and fulfilled
the responsibility without delay.)

A few years before the birth of the Prophet (sws), this custom underwent a drastic change. It is said that
‘Abdu’l-Muttalib, the grandfather of the Prophet (sws) vowed that if God would bless him with ten sons, he would
slaughter one of them as a sacrifice. And when God fulfilled his wish, he set out to fulfil his own pledge. A lot was
cast to select which among the ten sons should be sacrificed. It fell upon ‘Abdullāh. So when ‘Abdu’l-Muttalib was
on his way to sacrifice him, some people stopped him and suggested to sacrifice a camel instead. It has been
indicated before that during that time the quantity of Diyat was fixed at ten camels. Hence, once again, a lot was
cast, this time in the name of ‘Abdullāh and ten camels. Again, it fell upon ‘Abdullāh and the process was repeated
until the number of camels reached one hundred. According to the traditions, after this event the quantity of Diyat
among the Arabs, particularly the Quraysh was re-fixed at a hundred camels. In the words of Ibn Abbās (rta):

كانت الدیة یومئذ عشراً من اإلبل وعبد المطلب أول من سن دیة النفس مائة من اإلبل فجرت في قریش والعرب مائة من اإلبل

During that period, Diyat was ten camels. It was ‘Abdu’l-Muttalib who first of all fixed it at one hundred camels. As
a result, this quantity was adopted by the Quraysh and the Arabs.6

Zuhayr has mentioned the same amount of Diyat in his ‘Mu‘allaqah’. While eulogizing two Arab chiefs, Haram Ibn
Sanān and Hārith Ibn ‘Awf, because the two had paid three thousand camels as Diyat to stop a war between ‘Abas
and Fazārah, he says:

تعفى الكلوم بالمئین فأصبحت

ینجمھا من لیس فیھا بمجرم

Tu‘affa’l-kulumu bi’l-mi’īna fa asbahat

Yunajjimuhā man laysa fīhā bi mujrimī

(By means of hundreds of camels the wounds shall be healed. So, those who were just innocent began to pay
these camels in small lots.)

It is evident from this couplet that after this war the Diyat of the slain was paid in installments. According to
Aghānī:



وكانت ثالثة آالف بعیر في ثالث سنین

Hence it was three thousand camels which were given in three years.7

In this Mu‘allaqah, Zuhayr has pointed out that :were given as Diyat (Ifāl: young camels)افال 

فاصبح یحدى فیھم من تالدكم

مغانم شتى من افال مزنم

Fa asbaha yuhda fīhimu min tilādikum

Maghānimu shattā min ifālin muzannamī

(From your inherited wealth, camels of various ages which are Ifāl ie, well bred young camels are sent to the
families of the slain.)

About this specification of ‘افال’ (Ifāl), Zawzanī, a commentator of the Sab‘a Mu‘allaqāt writes:

خص الصغار الن الدیات تعطى من بنات اللبون والحقاق واال جذاع

The poet has particularly mentioned young camels because only two-year olds, three-year olds and four-year olds
were given as Diyat.8

The Diyat of wounds also existed in Arabia. A study of pre-Islamic Arabic reveals that the words ‘ارش’ (arsh) and
:were used in this meaning besides others. According to the Lisānu’l-‘Arab (nadhr) ’نذر‘

اصل االرش الخدش ثم قیل لما یوخذدیة لھا ارش واھل الحجاز یسمونھ النذر

The word ‘ارش’ (arsh) is, in fact, ‘خدش’ (khadsh) ie, bruise or wound. Then it began to be used for the money which
was exacted as Diyat for wounds. The people of Hijāz used the word ‘نذر’ (nadhr) for this.9

We have mentioned above that it was this Arabic custom which the Prophet (sws) while obeying the Qur’ān,
enforced during his own time. Consequently, in some Āhadīth it has been mentioned that the Prophet (sws)
continued with the Arabic custom in the matters of Diyat, which had existed before his own Prophethood. To
further quote Ibn Abbās (rta):



فجرت في قریش والعرب مائة من اإلبل فاقرھا رسول هللا صلى هللا علیھ وسلم على ما كانت علیھ

Among the Quraysh and in Arabia, the quantity of Diyat adopted was one hundred camels. Consequently, later on
the Prophet continued with it.10

In another Hadīth, which linguists present in support of the word ‘معقلة’ (ma‘qulah) and which has also been
reported in slightly different words in the Musnad of Ahmad Ibn Hanbal, this matter has been stated in the
following way:

المھاجرون من قریش على رباعتھم یتعاقلون بینھم معاقلھم االولى : كتب بین قریش واألنصار كتاباً فیھ 

A treaty between the Ansār and the Quraysh was documented by the Prophet in which it was written down that
the Muhājirīn of the Quraysh would continue according to their previous state and the matter of Diyat would be
conducted between them as before.11

On the contrary, in Yemen (southern Arabia), the custom was that in various forms of murder and in various types
of wounds, the amount of Diyat was fixed by the ruler. But when Yemen became a part of the Islamic State during
the Prophet’s time, a letter was sent by him to the chiefs of Yemen in which he fixed the same quantity of Diyat for
them which was enforced in his own territory. Dr Jawwād ‘Alī, while writing about this Arabic custom, says:

وقد عرفت الدیة عند العرب الجنوبیین كذلك ولم تحدد في القوانین وانما ترك أمر مقدارھا ألي الملك

Diyat was paid according to the custom in southern Arabia also, but no regular legislation had been done in this
regard; instead, the determination of its amount had been left upon the discretion of the ruler.12

The epistle of the Prophet (sws) which he wrote to the people of Yemen13 is reproduced here:

َّ فِ  أَن َ ِ و قْتُول َ لِیَاءُ الْم ْ ى أَو ضَ ْ ْ یَر َّ أَن دٌ إِال َ ْ بَیِّنَةٍ فَإِنَّھُ قَو ن ً عَ نًا قَتْال ِ م ْ ؤ تَبَطَ مُ ْ اعْ ن َّ مَ بِ أَن ِ ْ ْ اإل ن ائَةً مِ ِ یَةَ م فِي اللِّسَانِ ي النَّفْسِ الدِّ َ یَةُ و ھُ الدِّ عُ دْ َ َ ج ب ا أُوعِ َ َنْفِ إِذ ْ فِي األ َ ِ و ل
یَةُ وَ  لْبِ الدِّ فِي الصُّ َ یَةُ و رِ الدِّ فِي الذَّكَ َ یَةُ و ِ الدِّ تَیْن فِي الْبَیْضَ َ یَةُ و ِ الدِّ فَتَیْن فِي الشَّ َ یَةُ و ةِ نِصْ الدِّ دَ ِ اح َ ِ الْو ل ْ ج ِّ فِي الر َ یَةُ و ِ الدِّ یْنَیْن یَة ِفِي الْعَ ُ الدِّ ف یَةِ [ ُ الدِّ ف ْ ِ نِص فِي الْیَد َ ]و

بِلِ  ِ ْ ْ اإل ن ةَ مِ َ ر شْ َ عَ س مْ نَقِّلَةِ خَ فِي الْمُ َ یَةِ و ُ الدِّ ائِفَةِ ثُلُث َ فِي الْج َ یَةِ و ُ الدِّ ةِ ثُلُث ومَ ُ أْم فِي الْمَ َ فِ و َ ِ و بِل ِ ْ ْ اإل ن رٌ مِ شْ ِ عَ ل ْ ج ِّ الر َ ِ و ابِعِ الْیَد َ ْ أَص ن بُعٍ مِ ْ فِي كُلِّ أُص َ ٌ و س مْ ِّ خَ ن ي السِّ

ةِ  َ ح فِي الْمُوضِ َ ِ و بِل ِ ْ ْ اإل ن ٌ مِ س مْ ْ خَ ن ِ مِ بِل ِ ْ اإل ینَارٍ  ُ دِ ِ الذَّھَبِ أَلْف لَى أَھْل عَ َ أَةِ و ْ ر ُ بِالْمَ َ یُقْتَل ل جُ َّ الرَّ أَن َ )و ٤٥٨٣رقم : نسائى  )

He who wrongfully kills a Muslim and his crime is legally proven shall be taken revenge from, except if the heirs of
the murdered person agree to accept Diyat. In this case, the Diyat of life is one hundred camels and that of a nose
also when it is completely cut off. The Diyat of a tongue or lips or testicles or the male reproductive organ or the
back or both eyes is one hundred camels as well. The Diyat of a single foot [and a hand]14, however, is half. A
wound which reaches the stomach and one which reaches the brain shall have one-third Diyat. The Diyat of an
injury because of which a bone is displaced is fifteen camels. For each of the fingers of the hand and feet, the Diyat
is ten camels, for the teeth it is five and for an injury because of which a bone is exposed, it is five as well. A man
shall be executed in place of a woman and those who can pay Diyat only in the form of gold, the Diyat is one
thousand Dinārs. (Nasā’ī: No. 4853)

After this explanation about the law of Diyat, it becomes evident that Islam has not prescribed any specific amount
for Diyat nor has it obligated us to discriminate in this matter between a man or a woman, a slave or a free man



and a Muslim or a non-Muslim. The law of Diyat was in force in Arabia before the advent of Islam. The Qur’ān has
directed us to pay Diyat just according to this law both in case of intentional as well as un-intentional murder. By
this Qur’ānic directive, Diyat, became an eternal law of the Sharī‘ah for all times and for every society; however its
quantity, nature and other related affairs have been left by the Qur’ān upon the customs and traditions of a
society. The Prophet (sws) and his Rightly Guided Caliphs (rta) decided all the cases of Diyat according to the
customs and traditions of the Arabian society during their own times. The quantities of Diyat which are mentioned
in our books of Hadīth and Fiqh are in accordance with this custom and tradition, which itself has its roots in the
social conditions and cultural traditions of the Arabs. However, since then, the wheel of fortune has revolved
through fourteen more centuries and the tide of time has sped past innumerable crests and falls. Social conditions
and cultural traditions have undergone a drastic change. In present times, it is not possible to pay Diyat in the form
of camels nor is it a very wise step to fix the amount of Diyat on this basis. The nature of ‘عاقلھ’ (Āqilah:
community/tribe) has completely changed and various forms of un-intentional murder have come into existence
which could never have been imagined before. We know that the guidance provided by the Qur’ān is for all times
and for every society. Hence, in this regard, it has directed us to follow the ‘معروف’ (ma‘rūf: the general custom)
which may change with time. As per this Qur’ānic directive, every society is to obey its custom, and since in our
own society no law about Diyat previously exists, those at the helm of affairs of our state can either continue with
the above mentioned Arab custom or re-legislate in this regard; whatever they do, if the society accepts this
legislation, it will assume the status of our ‘معروف’ (ma‘rūf: the general custom). It is obvious that those in authority
in any society can revise and re-structure the laws which are based on the ‘ روفمع ’ (ma‘rūf: the general custom),
keeping in view the collective good of the masses. Ibn ‘Ābidīn, a celebrated Hanifite scholar, writes:

یبنیھ المجتھد على اعلم أن لمسائل الفقھیة أما إن تكون ثابتة بصریح النص وھى الفصل األول واما إن تكون ثابتة بضرب اجتھاد ورأي وكثیر منھا ما
في ماكان  عرف  معرفة من فیھ لوكان في زمان العرف الحادث لقال بخالف ما قالھ أوال ولھذا قالوا في شروط االجتھاد انھ البد بحیث زمانھ 

من فكثیر الناس عادات  الزمان بحیث لوبقى الحكم على ماكان أو فساد أھل ضرورة لحدوث أو أھلھ األحكام تختلف باختالف الزمان لتغیر عرف 
علیھ أوال للزم منھ المشقة والضرر بالناس ولخالف قواعد الشریعة المبنیة على التخفیف والتیسیر ودفع الضرر والفساد

It should be noted that juristic issues either stand proven by a categorical injunction which is the first type, or stand
proven by Ijtihād and opinion [which is the second type]. Most issues of the second category are based by the
Mujtahids upon the customs and traditions of a particular period in such a way that if they would have been
present in this age which has a certain custom and tradition, they would have given a different opinion. Hence,
about the conditions of Ijtihād, they also state the condition that it is necessary to have a clear understanding of
the habits and common practices of the people because with the change in times a lot of the directives change.
This may be due to a number of reasons. For example, a change in the general custom, requirement of a situation
or a fear of disorder in the general condition of the people that if a directive is continued in its original state it
might create difficulties for them or inflict a loss upon them; this would be against the principles of the Sharī‘ah
which are based upon facility, comfort, and prevention of damage and disorder.15

Consider now the second question: What is the nature of Diyat? In this matter, there are generally two views.
One group of scholars regards it as the monetary value of human life, while another group considers it to be the
monetary compensation of the financial loss inflicted by the murderer upon the family of the murdered person.

In the opinion of this writer, both these views are incorrect. The first one is merely based upon a misconception.



In the pre-Islamic Arab society, cases of murder were usually settled by ‘ثار’ (Thār: revenge), ‘قصاص’ (Qisās) and
Diyat respectively. As is evident from the order, ‘ثار’ (Thār) was the foremost objective of the Arabs. They used to
believe that the soul of the deceased is transformed into a bird which flies away, and unless revenge is taken, it
wanders about in the wilderness crying out ‘اسقونى اسقونى’ (Isqūnī! Isqūnī: quench my thirst! quench my thirst!).
Some of them believed that only that slain person remains alive in his grave whose death had been avenged, and if
his murder is not avenged, his soul dies and darkness descends upon his grave. Due to these beliefs, they always
preferred ‘ثار’ (Thār) and accepted ‘قصاص’ (Qisās) only when they could not help it, not to speak of Diyat. Ummi
Shamlah says:

فیاشمل شمر و اطلب القوم بالذى 

أصبت وال تقبل قصاصاً وال عقالً 

Fa yā shamlu shammir watlubi’l-qawma billadhī

Usibta wa lā taqbal qisāsan wa lā ‘aqlā.

(Therefore, O Shamlah! rise and get ready to avenge the harm inflicted upon you by your enemies and listen! Do
not accept Qisās or Diyat at any cost.)

Abbās Ibn Mirdās, while inciting ‘Āmir, a tribesman of the Khudā‘ah tribe to revenge says:

وال تطمعن مایعلفونك انھم

أتوك على قرباھم بالمثمل

Wa lā tatma‘an mā ya‘lifūnaka innahum

Atawka ‘alā qurbāhumu bi’l-muthammalī

(And don’t even think about the Diyat they are tempting you with, for, in spite of having a blood relationship,
they have brought a deadly poison for you.)



In this matter, the severity of their emotions, even after accepting Islam can be seen from the following verses
of Miswar Ibn Ziyādah, when he was offered seven Diyats upon the murder of his father by the governor of
Madīnah, Sa‘īd Ibn al-‘Ās. He says:

أبعد الذي بالنعف نعف كویكب

ذي تراب وجندلرھینة رمس

A ba‘ad alladhī bi’l-na‘afi na‘afi kuwaykibin

Rahīnati ramsin dhī turābin wa jandalī

(What! after the person who was buried at the foot of Mount Kuwaykab in a grave of mud and stone.)

اذكر بالبقیا على من أصابني

وبقیاى اني جاھد غیر مؤتل

Udhakkaru bi’l-buqyā ‘alā man asābanī

Wa buqyāya annī jāhidun ghayru mu’tilī

(I am being advised to show mercy upon a cruel person who has inflicted me with this grief. The only mercy I can
show is to take revenge at all costs.)

اوغدفان لم أنل ثأري من الیوم 

بنى عمنا فالدھر ذومتطول

Fa in lam anal tha’rī mina’l-yawmi aw ghadin

Banī ‘amminā fa’l-dahru dhū mutatawwalī

(O you, the sons of my paternal uncle, it does not matter if, today or tomorrow, I am not able to take revenge, for



this world has a long life.)

فالید عنى قومي لیوم كریھة

لئن لم اعجل ضربة أو اعجل

Fa lā yad‘unī qawmī liyawmi karīhatin

la in lam u‘ajjil darbatan aw u‘ajjalī

(If, without any hesitation, I do not attack my enemies or become a target of their attack, my nation should
never call me for any battle.)

انختم علینا كلكل الحرب مرة

فنحن منیخوھا علیكم بكلكل

Anakhtamu ‘alaynā kalkala’l-harbi marratan

Fa nahnu manīkhuhā ‘alaykum bikalkalī

(You have placed the chest of war upon us; so listen! we have also decided that unless we place it upon you, we
would not remain at ease.)

یقول رجال ما أصیب لھم أب

وال من أخ اقبل على المال تعقل

Yaqūlu rijālun mā usiba lahum abun

Wa lā min akhin aqbil ‘ala’l-māli tu‘qalī

(Those people are offering me Diyat and urging me to accept money, whose fathers and brothers never fell prey
to the sword of a killer.)



Hence, it was a result of these emotions that they considered the acceptance of Diyat as shameful, and
regarded it to be equivalent to selling the blood of the murdered person. Rabī‘ah Ibn ‘Ubayd, a poet of the tribe
Banī Nasr says:

أذواب انى لم أھبك ولم أقم

للبیع عند تحضر االجالب

A’ dhuwābu Inni lam ahabka wa lam aqum

Li’lbay‘i ‘inda tahadhdhuri’l-ajlābī

(O Dhuwāb! I have not forgiven your murder; nor in the midst of business in the market of Ukāz am I selling your
blood (ie, accepting your Diyat).)

However, it is evident that such emotional utterances have got nothing to do with the actual nature of Diyat.
They can only be regarded as sentimental statements over the loss of dear ones, and one often comes across such
instances in one’s life. People who have tried to ascertain the nature of Diyat from these utterances can only be
regarded as those who are devoid of any linguistic appreciation. They probably did not realize that human life or
human limbs are priceless. No mother, father, brother or son, at any rate, can ever be willing to accept Diyat on
the pretext that the monetary worth of the deceased son, brother or father is what is actually being received.
Hence, if this opinion is accepted, the result, obviously, would be that a society would never benefit from the
expediency upon which the law itself is based. On these grounds, this opinion, regrettably, stands rejected.

As far as those people are concerned who regard it to be a monetary compensation of the inflicted economic
loss, they must realize that the basic nature of a thing must exist in every small or large part it constitutes. Even a
cursory look at the law of Diyat reveals that Diyat is not given solely in cases of murder, but in case of loss of a
human organ or limb like a nose, ear, eye and tooth as well. It is quite evident that the loss of such limbs does not
result in any economic loss for the affected person or family. After all, if a toe or a finger, or even a tooth is lost,
what financial damage is incurred? Apart from other reasons, this internal contradiction in the premises of the
view, is enough to prove it a fallacy.

Since both the views about the nature of Diyat are not correct, what then is the correct view point? To answer
this question, it is necessary to have a recourse to ancient Arabic traditions for a solution.

We find a lot of instances, in which the subject of Diyat has been discussed in pre-Islamic Arabic poetry.
Episodes of homicide and murder were so rampant in the ancient Arab society that the subjects of ‘ثار’ (Thār),
were often versified in their poetical compositions. No doubt, they often used to (Diyat) ’دیت‘ and (Qisās) ’قصاص‘



challenge the sense of honour of those who accepted Diyat, and provoked them to revenge, but apart from these
sentimental utterances, we find many instances where a more serious treatment of the topic reveals very clearly
their own concepts about the actual nature of Diyat.

A careful study shows that in such instances they used the words ‘غرامة’ (gharāmah) or ‘مغرم’ (maghram) which
literally means ‘penalty’. Just as in English, these words imply the exaction of fine from an offender as a
punishment for a crime, the word ‘غرامة’ (gharāmah) denotes this meaning in Arabic. It has been indicated before
that the Arab poets used this word in instances when they talked about the nature of Diyat. To quote Zuhayr:

ینجمھا قوم لقوم غرامة 

ولم یھریقوا بینھم مل محجم

Yunajjimuhā qawmun liqawmin gharāmatan

Wa lam yuharīqu baynahum mil’a mihjamī

(In small lots those camels began to be given by one nation to the other, as a fine; though the givers did not
even shed a drop of blood among those who were receiving it.)

This same concept about Diyat continued to persist in later times as well. Ajīr al-Salūlī, a poet of the Umayyid
period has said:

یسرك مظلوماً ویرضیك ظالمً 

ویكفیك ما حملتھ عند مغرم

Yasurruka mazlūman wa yurdika zāliman

Wa yakfīka mā hammaltahu ‘inda maghramī

(If you are oppressed he makes you happy by taking revenge, and if you are the oppressor, he pleases you by
taking your side; and as a result of this oppression, when you are paying a fine (Diyat), whatever amount you
burden him with, he alone pays it.)



Hence, it is quite evident from this discussion that Diyat is neither a monetary compensation for an economic
loss nor a monetary worth of human life. By nature, it is ‘غرامة’ (gharāmah) ie, a fine or penalty imposed on the
criminal in lieu of ‘قصاص’ (Qisās) in case of intentional murder and, indeed, in all cases of un-intentional murder.

1. The complete verse in Arabic reads:

 َ َّ َّ هللا ھِ إِن ِ م ْ َ مُوسَى لِقَو ْ قَال إِذ َ نَاو ذُ ِ ةً قَالُوا أَتَتَّخ َ وا بَقَر ُ بَح ْ ْ تَذ ْ أَن م كُ ُ ر ُ اھُ یَأْم ً و زُ (٦٧:٢)

2.Abu’l-Farj Asfahānī, Aghānī, 2nd ed., vol 3, (Beirut: Dāru’l-Kutub al-‘Ilmiyyah), p. 40

3. Dr Jawwād ‘Alī, Al-Mufassal fī Tārīkhi’l-‘Arab Qabla’l-Islām, 2nd ed., vol. 5, (Beirut: Dāru’l-‘Ilm Li’l-Malāyīn, 1986),
p. 592

4. Ibid., p. 593

5. Ibid.

6. Ibn Sa‘ad, Al-Tabaqātu’l-Kubrā, vol. 1, (Beirut: Dār Sādir, 1960), p. 89

7. Abu’l-Farj Asfahānī, Aghānī, 2nd ed., vol 10, (Beirut: Dāru’l-Kutub al-‘Ilmiyyah), p. 297

8. Sharh al-Mu‘allaqāt al-Sab‘, Zawzanī, 1st ed., (Lahore: Dāru’l-Nashr al-Kutub al-Islamiyyah), p. 80

9. Ibn Manzūr, Lisānu’l-‘Arab, 1st ed., vol. 6, (Beirut: Dār Sādir, 1400 AH), p. 263
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11. Ibn Manzūr, Lisānu’l-‘Arab, 1st ed., vol. 11, (Beirut: Dār Sādir, 1400 AH), p. 462
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13. A little deliberation shows that the ratios of Diyats which have been stated in this epistle are the last word as
far as justice and fairness are concerned. Our rulers while legislating in this regard should take them into
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14. These words have been taken from another text of the Hadīth Sunan Nasā’ī in which this epistle has been
recorded.
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Since the Qur’ān has in no way bound the Muslims to adopt a particular method in proving a crime, it is
absolutely certain that a crime stands proven in Islamic law just as it is in accordance with the universally
acceptable methods of legal ethics endorsed by sense and reason. Consequently, if circumstantial evidence,
medical check-ups, post mortem reports, finger prints, testimony of witnesses, confession of criminals, oaths and
various other methods are employed to ascertain a crime, then this would be perfectly acceptable by Islamic law.

It is to this fact that the following words of the Prophet (sws) allude to:

دَّ  لَى الْمُ ىالْبَیِّنَةُ عَ دَّعَ لَى الْمُ ُ عَ ین ِ الْیَم َ ي و عِ لَیْھِ  )عَ رقم: ترمذى ١٢٦١)

To substantiate a crime is the claimant’s responsibility, and the person who refutes it will have to swear an oath.
(Tirmadhī: No. 1261)

In the words of Ibn Qayyim:1

شاھد والیمینالبینة في كالم هللا و رسولھ و كالم الصحابة اسم لكل ما یبین الحق فھي اعم من البینة في اصطالح الفقھاء حیث خصوھا بالشاھدین أو ال

The word ‘Bayyinah’ in the language of the Qur’ān, of the Prophet (sws) and of his Companions (rta) is the name of
everything by which the truth becomes evident. Hence contrary to its connotations in the terminology of the
jurists, it has a wider meaning because they only use it for two witnesses or an oath and a witness.

However, there are two exceptions to this:

Firstly, if a person accuses a chaste and righteous man or woman having a sound reputation of fornication. In this
case, the Qur’ān stresses that the accuser shall have to produce four eye-witnesses. Anything less than this will not
prove his accusation. Circumstantial evidence or medical examination in this case are absolutely of no importance.
If a person is of lewd character, such things have a very important role, but if he has a morally sound reputation,
Islam wants that even if he has faltered, his crime should be concealed and he should not be disgraced in the
society. Consequently, in this case, it wants four eye-witnesses to testify and if the accuser fails to produce them, it



regards him as guilty of Qadhf. The Qur’ān says:

ْ یَأْتُوا َّ لَم نَاتِ ثُم صَ ْ ح َ الْمُ ون مُ ْ َ یَر ین الَّذِ َ ةِ و َ بَع ْ بِأَر ةً  لْدَ َ َ ج انِین َ ْ ثَم لِدُوھُم ْ اءَ فَاج َ َ شُھَد ال َ تَقْبَلُواو لَھُمْ  ةً  ھَادَ ا شَ ً َ أَبَد لَئِك ْ أُو َ ْ و َّ ھُم َ إِال قُون ِ الْفَاس الَّذِینَ  َ تَابُوا  لِك دِ ذَ ْ ْ بَع ن مِ

فُورٌ  َ غَ َّ َّ هللا وا فَإِن ُ لَح ْ أَص َ یمٌ و ِ ح َ ٢٤)ر :٥-٤)

Upon those who accuse honourable women [of fornication] and bring not four witnesses as evidence [for their
accusation], inflict eighty stripes, and never accept their testimony in future. They indeed are transgressors. But
those who repent and mend their ways, Allah is Most-Forgiving and Ever-Merciful. (24:4-5)

Secondly, to purge an Islamic state from prostitutes who, in spite of being Muslims, do not give up their life of sin,
the only thing required, according to the Qur’ān, is that four witnesses should be called forth who are in a position
to testify that a particular woman is a prostitute by profession. In this case, it is not necessary at all that they be
eye-witnesses. If they testify with full responsibility that she is known as a prostitute in the society and the court is
satisfied with their testimony, then they can be given any of the punishments fixed by the Qur’ān for habitual
criminals. The Qur’ān says:

تِي یَأْ  َّ الال َ َّ فِي الْبُ و كُوھُن سِ ْ ھِدُوا فَأَم ْ شَ ْ فَإِن م نْكُ ِ ةً م َ بَع ْ َّ أَر لَیْھِن ھِدُوا عَ ْ تَش ْ فَاسْ م ائِكُ ْ نِسَ ن ةَ مِ شَ َ الْفَاحِ ً تِین بِیال َّ سَ ُ لَھُن َّ لَ هللا عَ ْ ْ یَج ُ أَو ت ْ و َّ الْمَ فَّاھُن َ تَّى یَتَو َ یُوتِ ح (١٥:٤)

And upon those of your women2 who commit fornication, call in four people from among yourselves3 to testify
over them; if they testify [to their ill-ways], confine them to their homes till death overtakes them or God
formulates another way for them. (4:15)

Barring these two exceptions, the Sharī‘ah does not in any way bind the court to follow any prescribed
procedure to ascertain a crime. Consequently, in cases of Hudūd punishments or in those of evidence in any other
crime, in the view of this writer, it has been left to the discretion of the judge whether he accepts someone as
witness or not. In this regard, there is to be no discrimination between men and women. If a woman testifies in a
clear and definite manner, her testimony cannot be turned down simply on the basis that there is not another
woman and a man to testify alongside her. Likewise, if a man records an ambiguous and vague statement, it
cannot be accepted merely on the grounds that he is a man. If a court is satisfied by the statements of witnesses
and by any circumstantial evidence, it has all the authority to pronounce a case as proven and if it is not satisfied, it
has all the authority to reject it even if ten men have testified.

Except in cases where the Qur’ān has used the words as in 4:15 above, similar (minkum: from among you) ’منكم‘
is the case with the testimony of non-Muslims: It is left to the discretion of a judge.

Here it should remain clear that our jurists hold a different view in this matter. Ibn Rushd has summed up the
opinions of the jurists on this issue in his celebrated treatise Bidāyatu’l-Mujtahid in the following words:

فرجل : موال بشاھد عدل ذكر و امرأتین لقولھ تعالى واتفقوا على انھ تثبت األ ممن وامرأتان  من الشھداء واختلفوا في قبولھما في الحدود ترضون 
علیھ فالذي  انھ التقبل شھادة النساء في الحدود المع رجل وال مفردات وقال أھل الظاھرالجمھور  : من تقبل إذا كان معھن رجل وكان النساء اكثر 

تقبل في األموال وفیما عدا الحدود من أحكام األبدان مثل الطالق والرجعة والنكاح والعتق وال : كل شىء على ظاھر اآلیة وقال ابوحنیفھ في واحدة
تتعلق اال تقبل عند مالك في حكم من أحكام البدن واختلف أصحاب مالك في قبولھن في حقوق األبدان المتعلقة بالمال مثل الوكاالت والوصیة التي ال

ال یقبل فیھ اال رجالن واما شھادة النساء مفردات : یقبل فیھ شاھد وامرأتان وقال أشھب وابن الماجشون : بالمال فقط فقال مالك وابن القاسم وابن وھب 



لوالدة واالستھالل وعیوب النساءاألبدان التي ال یطلع علیھا الرجال غالبًا مثل احقوق في الجمھور عند اعنى النساء دون الرجال فھي مقبولة 

There is a general consensus among the jurists that in financial transactions a case stands proven by the testimony
of a just man and two women on the basis of the verse: ‘If two men cannot be found then one man and two
women from among those whom you deem appropriate as witnesses’. However; in cases of Hudūd, there is a
difference of opinion among our jurists. The majority say that in these affairs the testimony of women is in no way
acceptable whether they testify alongside a male witness or do so alone. The Zāhīrīs on the contrary maintain that
if they are more than one and are accompanied by a male witness, then owing to the apparent meaning of the
verse their testimony will be acceptable in all affairs. Imām Abū Hanīfah is of the opinion that except in cases of
Hudūd and in financial transactions their testimony is acceptable in bodily affairs like divorce, marriage, slave-
emancipation and rajū‘ [restitution of conjugal rights]. Imām Mālik is of the view that their testimony is not
acceptable in bodily affairs. There is however a difference of opinion among the companions of Imām Mālik
regarding bodily affairs which relate to wealth like advocacy and will-testaments which do not specifically relate to
wealth. Consequently, Ash-hab and Ibn Mājishūn accept two male witnesses only in these affairs, while to Mālik
Ibn Qāsim and Ibn Wahab two female and a male witness are acceptable. As far as the matter of women as sole
witnesses is concerned, the majority accept it only in bodily affairs, about which men can have no information in
ordinary circumstances like the physical handicaps of women and the crying of a baby at birth.4

The jurists have based their view upon the following verse of the Qur’ān:

 ْ ن َ مِ ن ْ و ضَ ْ ْ تَر ن مَّ ِ ِ م أَتَان َ ر ْ ام َ لٌ و جُ َ ِ فَر لَیْن جُ َ ْ یَكُونَا ر ْ لَم ْ فَإِن م الِكُ َ ْ رِج ن ِ مِ یْن ھِیدَ ھِدُوا شَ ْ تَش اسْ َ رَ و ْ ُخ ْ ا األ َ اھُم دَ ْ َ إِح ر كِّ َ ا فَتُذ َ اھُم دَ ْ لَّ إِح ِ ْ تَض ِ أَن اء َ ھَد ىالشُّ (٢٨٢:٢)

And call in two male witnesses from among your men [over the document of loan]. And if two men cannot be
found then one man and two women from among those whom you deem appropriate as witnesses so that if either
of them gets confused the other reminds her. (2:282)

In the opinion of this writer, this view of our jurists concerning the testimony of a woman is not correct owing to
the following two reasons:

Firstly, the verse has nothing to do with the bearing of witness over an incident. It explicitly relates to testifying
over a document. It is very evident that in the second case witnesses are selected by an external agency, while in
the first case the presence of a witness at the site of an incidence is an accidental affair. If we have written a
document or signed an agreement, then the selection of witnesses rests upon our discretion, while in the case of
adultery, theft, robbery and other similar crimes whoever is present at the site must be regarded as a witness. The
difference between the two cases is so pronounced that no law about one can be deduced on the basis of the
other.

Secondly, the context and style of the verse is such that it cannot relate to law or the judicial forums of a state. It is
not that after addressing a court of law that it has been said that if such a law suit is presented before them by a
claimant, then they should call in witnesses in this prescribed manner. On the contrary, this verse directly
addresses people who borrow and lend money over a fixed period. It urges them that if they are involved in such
dealings, then an agreement between the two parties must be written down, and to avoid disputes and financial
losses only witnesses who are honest, reliable and morally sound should be appointed. At the same time their



personal involvement and occupations should be suited to fulfill this responsibility in a befitting manner. The verse
should not be taken to mean that a law-suit will only stand proven in court if at least two men or one man and two
women bear witness to it. It is reiterated that the verse is merely a guidance for the general masses in their social
affairs and counsels them to abide by it so that any dispute can be avoided. It is for their own benefit and welfare
that this procedure should be undertaken.

Consequently, about all such directives the Qur’ān says:

تَابُوا ْ َّ تَر نَى أَال ْ أَد َ ةِ و مُ لِلشَّھَادَ َ أَقْو َ ِ و َّ نْدَ هللا ْ أَقْسَطُ عِ م لِكُ (٢٨٢:٢)ذَ

This is more just in the sight of God; it ensures accuracy in testifying and is the most appropriate way for you to
safeguard against all doubts. (2:282)

Ibn Qayyim comments on this verse in the following manner:

فھذا في التحمل والوثیقة التي یحفظ بھا صاحب المال حقھ ألفي طریق الحكم وما یحكم بھ الحاكم فان ھذا شيء وھذا شئ

It relates to the heavy responsibility of testifying by which a person of wealth protects his rights. It has no concern
with the decision of a court. The two are absolutely different from each other.5

In recent times, two new arguments have been advanced by various quarters to lend support to the view of the
jurists concerning the testimony of women.

The first of these arguments is based on the words ‘اربعة شھداء’ (arba‘atah shuhadā: four witnesses) of 24:4 and
is in the (arba‘atah) ’اربعة‘ of 4:15. It is held that since (arba‘atan minkum: four [witnesses] among you) ’اربعة منكم‘
feminine gender and according to the established principle of Arabic grammar the ‘معدود’ (ma‘dūd: the counted
object) this ‘عدد’ (‘adad: the numeral) qualifies should be masculine. Consequently, by the words ‘اربعة شھداء’
(arba‘atah shuhadā: four witnesses) four men are necessarily implied; women cannot be included.

On a first look, this argument seems to be based on strong grounds since it is in accordance with the rules of
Arabic grammar. However, a closer look reveals how baseless it actually is. Any one who has some knowledge of
Arabic knows that this rule not only states that from three to ten if the ‘معدود’ (ma‘dūd: the counted object) is
masculine the ‘عدد’ (‘adad: the numeral) is feminine but also says that if the ‘معدود’ (ma‘dūd: the counted object) is a
noun that is used both for masculine and feminine entities, then also its shall necessarily (adad: the numeral‘) ’عدد‘
be feminine.

Consequently, in the following verses the ‘عدد’ (‘adad: the numeral) of ‘ازواج’ (azwāj: pairs), which is the counted
object is ‘ثمانیة’ (thamāniyah) which is in the feminine gender:

انِیَةَ  َ ثَم اجٍ  َ و ْ ْ أَز ن ِ مِ أْن ِ الضَّ ْ اثْنَیْن ن مِ َ عْ و ِ زِ الْمَ اثْنَیْن  ْ قُل  ِ یْن َ ر َ أَالذَّكَ م رَّ ْ حَ ُنْثَیَیْنِ أَم ْ األ (١٤٣:٦)

[Take] eight pairs: of sheep a pair, and of goats a pair; say, has He forbidden the two males or the two females…



(6:143)

Consider also the following verses:

ْ نَجْ  ن ُ مِ ا یَكُون سُھُمْ مَ ادِ َ سَ َّ ھُو ةٍ إِال سَ ْ م َ َ خ ال َ ْ و ھُم ُ ابِع َ َ ر َّ ھُو ثَةٍ إِال َ ى ثَال َ و (٧:٥٨)

There is not a secret consultation between three, but He makes the fourth among them, – nor between five but He
makes the sixth. (58:7)

As in the case of ‘اربعة منكم’ (arba‘atan minkum), the ‘معدود’ (ma‘dūd: the counted object) of ‘ثالثة’ (thalāthah:
three) and that of ‘خمسة’ (khamsah: five) has been suppressed owing to its obviousness. The suppressed ‘معدود’
(ma‘dūd: the counted object) is something to the effect of ‘نفر’ (nafr: group). Since nafr is a word that can be
spoken both for masculine and feminine genders, its ‘عدد’ (‘adad: the numeral) in the verse is also feminine.

Similar examples can be found in the following Āhadīth also:

 َ ْ فِي األ ْ ِ یَك ثْنَیْن ِ امُ اال َ طَع َ ةَ و َ بَع ْ ٢٠٤٤رقم : دارمى(ر )

The food of two suffices for four. (Dārmī: No. 2044)

 ِ ى اثْنَان َ یَتَنَاجَ ثَةٌ فَال َ َ ثَال ان ا كَ َ ٢١٨٣رقم : مسلم(إِذ )

If there are three people [present] two [of them] should not whisper. (Muslim: No: 2183)

ٍ یَشْ  لِم سْ ْ مُ ن ا مِ نَّةُ مَ َ ْ لَھُ الْج بَت َ ج َ َّ و ثَةٌ إِال َ ١٠٥٩رقم : ترمذى(ھَدُ لَھُ ثَال )

If three bear witness for a Muslim, he shall definitely enter paradise. (Tirmadhī: No. 1059)

نْ  ثَةٍ عَ َ ْ ثَال ن ُ عَ َ الْقَلَم فِع ُ ر تَیْقِظَ  ْ تَّى یَس َ ِ ح رقم: ابو داؤد(النَّائِم ٤٣٩٨)

Three people cannot be held liable: [one among them is] a person who is sleeping until he awakens. (Abū Dā’ūd:
No. 4398)

In these Āhadīth also, the numerals ‘اربعة’ (arba‘atah) and ‘ثالثة’ (thalāthah) are feminine and any one who knows
the language can in no way insist that the ‘معدود’ (ma‘dūd: the counted object) of these numerals are only men and
that women cannot be implied.

The second of these arguments is that since 2:282 (quoted above) mentions that a woman might get confused
thereby casting a doubt in her testimony, so in accordance with the following words attributed to the Prophet
(sws) whereas a Hadd punishment can in no case be given in cases in which they have testified, a Ta‘zīr punishment



can be given in such cases:

بْ  دَ بِالْشُ ْ دُو ا الْحُ ُ ؤ َ ر ْ ْ اِد ھَات

Do not enforce a Hadd punishment if there is a doubt.6

The following Āhadīth are of similar meaning also:

تَطَعْ  ا اسْ َ مَ ین ِ لِم سْ ْ الْمُ ن دُودَ عَ وا الْحُ ءُ َ ر ْ ادْ ترمذى(تُم : رقم ١٤٢٤)

Refrain from enforcing Hudūd as much as is possible for you. (Tirmadhī: No. 1424)

ا  ً فَع ْ د ْ لَھُ مَ تُم ْ د َ ج َ ا و دُودَ مَ وا الْحُ ُ فَع ْ ٢٥٤٥رقم : ابن ماجھ(اد )

Withdraw Hudūd wherever you can find a plea. (Ibn Mājah: No. 2545)

A little deliberation shows that this argument also is baseless.

Firstly, if in a particular case a woman does in fact get puzzled while giving her testimony and the court reaches the
conclusion that her testimony has become ambiguous as a result, it certainly has the right to disregard her
testimony. However how can this be made a general principle of law and on its basis a woman’s testimony be
forsaken for ever. Just as there is a chance that she might get puzzled while giving her testimony, there is an equal
if not a stronger one that she may testify in a clear and unambiguous manner. The Qur’ān has mentioned her
testifying in a state of confusion as a chance occurrence and not as a general or a certain one. A chance is just a
chance and on what grounds can it be made a general principle?

Secondly, the Hadīth in no way means that if there is some doubt, a Hadd punishment shall not be given; it only
means that in case of doubt no punishment at all can be given. The word Hadd has not been used as a term here; it
is used in its literal sense for the term came into existence much after the Prophet (sws). What he has reported to
have said is based on the universal principal of the ethics of law that since in case of doubt a crime does not stand
proven, the criminal cannot be punished. Consequently, if these people say that a Ta‘zīr punishment can be given
on the basis of a woman’s testimony, then this only means that the crime stands proven in their eyes. But then the
question arises: If the crime stands proven, then why can’t a Hadd punishment be given? And if they contend that
if a woman’s testimony always leaves room for doubt then a crime cannot be considered to be proven; so on what
basis should the Ta‘zīr punishment be administered?

A crime, obviously, cannot be regarded to be proven ten, twenty, ninety or ninety nine percent. It is either proven
one hundred percent or not proven at all. Consequently, it is absolutely baseless to accept a state between proof
and lack of proof in a crime and in no way can it be accepted that a Hadd punishment will be administered on
certain grounds and Ta‘zīr punishment on certain other grounds. No doubt that the nature of the crime and the
circumstances of the criminal do have a bearing on the extent of punishment that is to be given. However, to imply
that the ‘extent’ of proof forms a basis for punishment is something common sense totally rejects and human



nature completely discards.
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